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Court of Appeals of the District of Columbia. 


No. 3034. 

Isaac Cohen et al., Appellants, 

vs. 

Benjamin Cohen et aJ. 


a Supreme Court of the District of Columbia. 

In Equity. No. 31704. 

Isaac Cohen, Celia Cohen, Toby Cohen, an Infant, by Charles F. 
Roberts, Her Prochein Ami, Plaintiffs," 

vs. 

Jennie Albert, Berel Albert, Nathan Cohen, Tobe Lastkow- 
sky, Moses Lastkowsky, Benjamin Cohen, Annie Siegle, Herman 
Siegle, Max Alpert, an Infant; Isaac Alpert, an Infant; Louis 
Alpert, an Infant; Rosie Cohen, an Infant; Ellarose Alpert, an 
Infant, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Original Bill of Complaint. 

* 

'Filed March 21, 1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 31704. 

Isaac Cohen and Celia Cohen, His Wife, Plaintiffs, 

vs. 

Jennie Albert and Berel Albert, Her Husband; Nathan Cohen, 
Unmarried; Toge Lastowsky and Moses Lastowsky, Her Husband; 
Benjamin Cohen, Unmarried; and Annie or Anna Siegel De¬ 
fendants. ^ 

To the Supreme Court of the District of Columbia, holding an 
Equity Court: ^ 

The plaintiffs, Isaac Cohen and Celia Cohen, his wife, respectfullv 
represent as follows: ^ 
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1 That the said plaintill^ are residents of the City of New York, 
in tiie State of New York; that each of the said plaintiffs is of lawfu. 
a^e; that plaintiff Celia Cohen is tlie wife of the plaintiff Isaac Cohen; 
that said Isaac Cohen was born in Russia and is a subject of the 
Emperor of Russia; that on, to wit: the loth day of April, 1899, he 
arrived in the United States of America; that plaintiff Celia Cohen 
was born in Austria and is a subject of Emi>eror of Austria; that she 
arrived in the United States in 1902; that continuously since said 
respective dates they have respectively been and are now residents of, 
and domiciled in said City of New York, in said State of 
•> New York; plaintiff Isaac Cohen further says that on the 
10th day of May, 1911, he duly and lawfully declared his 
intention to become a citizen ot the Enited States of America, before 
the Clerk of the Supreme Court, in the County of New York, State 
of New York, pursuant to the Act of Congress relating to and pro¬ 
viding for the naturalization of aliens to become citizens of the 
United States, and said jilaintiff says that it is his intention to make 
formal application for the grant to him of the final certificate of 
naturalization as a citizen of the United States, as soon as he may 
lawfully do so under and pursuant to said naturalization laws of the 
United‘States; the plaintiffs bring this suit in their own right. 

2. That the defendants Jennie Alpert and Berel Alpert, who is 
her husband, are residents of the City of New York, in the State of 
New York; said Jennie Alpert and Berel Alpert were born in Russia, 
and are subjects of the Emperor of Russia; the defendant Jennie 
Alpert arrived in the United States on, to wit: August 8, 1911, and , 
she has been, continuously since that date, and is now, a resident of 
said Citv of New York, State of New York; that on, to wit: the 21st 
day of July, 1910, the said defendant Berel Alpert duly and lawfully 
declared liis intention to become a citizen of the United States of 
America, before the Clerk of the Circuit Court of the United States 
for the Southern District of New York, pursuant to the Act of Con¬ 
gress relating to and providing for the naturalization of aliens to be¬ 
come citizens of the United States. 

3. That the defendant Nathan Cohen, was bom in Russia, 

3 and is a subject of the Emperor of Russia and arrived in the 
United States on, to wit: December 7, 1909, and he has been 
continuously since said date, and is now a resident of said City of New 
York, State of New York; that on, to wit: October 27, 1910, said 
Nathan Cohen did duly and lawfully declare his intention to become 
a citizen of the United States of America, l)efore the Clerk of the 
Supreme Court in the County of New York, State of New York; that 
said Nathan Cohen is now, and has always been an unmarried man. 
- 4. That the defendants Tobe Lastowsky and her husband, Moses 

Lastowsky, and the defendant Benjamin Cohen were born in Russia, 
and are subjects of the Emperor of Russia; that said defendants Tobe 
Lastowsky and Moses Lastowsky now reside in the town of Sokolka, 
Russia; that said defendant Benjamin Cohen resides in the town of 
- Wolkovisk, Russia, Vil. Andrewitz; that said defendant Benjamin 
Cohen is now, and has always been a single man. 

5. That on information and belief, plaintiffs aver that the defend- 
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ant Annie or Anna Siegel resides in the City of Pittsburgh, in the 
State of Pennsylvania; that to the best of the plaintiff’s information, 
the said defendant Siegel was born in Austria, and plaintiffs are un¬ 
able to say whether the said defendant Siegel is, or claims to be, a 
citizen of the United States, said plaintiffs having no knowledge upon 
that subject. 

6. That the defendants are each of lawful age and they are sued 
in their own right. 

7. That one Joseph Cohen, lately a citizen of the United States, 

and a resident of and domiciled in the City of New York, 
4 State of New York, departed this life on, to wit: the Bth day 
of April 1912, intestate, in the City of New York in the State 
of New York, unmarried and childless, leaving surviving him, as 
his sole heirs-at-law and next of kin, three brothers and two sisters, 
whose names are as follows: 

Isaac Cohen (plaintiff herein) Nathan Cohen and Benjamin Cohen 
(defendants herein) and Jennie Alpert and Tobe Lastowsky (de¬ 
fendants) . 

8. That the said Annie or Anna Siegel is made a party defendant 
hereto for the reason that plaintiffs are informed and believe that said 
named defendant Annie or Anna Siegel claims that she was the 
widow of the said .Toseph Cohen, at the time of his death. Plaintiffs 
are informed and l)elieve that the said Annie or Anna Siegel is mar¬ 
ried to Herman Siegel, and they reside in the City of Pittsburgh, 
Pennsylvania, as plaintiffs are informed and believe. 

9. That on, to wit: the Bth day of April 1912, at the time of the 
death of the said .Joseph Cohen, said Joseph Cohen was lawfully 
seized and possessed, in his own right, in fee simple absolute, of the 
following described pieces and ]iarcels of real estate, with improve¬ 
ments thereon, situated in the City of Washington, in the District 
of Columbia, known and distinguished as follows: 

(1) The north one-half (l/o) of lots lettered and “X” in 
W. B. Todd’s subdivision of lots in square numbered Six hundred 
and thirty-eight (B88) , as per plat recorded in the office of the Sur¬ 
veyor for the District of Columbia in liber “B” at folio 70, with im¬ 
provements thereon; 

(2) Lot lettered in Bedfem and others’ subdivision of lots 
in square numbered thirty-six (3B) as per plat recorded in the office 
of the Surv^eyor for the District of Columbia, in liber “C. H. B.” 

at folio 278, with improvements thereon; 

(B) Tx)t numbered twenty-nine (29), in the Washington 
Brick Machine Company’s subdivision of square numbered 
Ten hundred and three (1008) as per plat recorded in the office of 
the Surveyor for the District of Columbia, in liber 13, at folio 107. 
with improvements thereon. 

10. That the plaintiff Isaac Cohen, and the defendants Jennie 
Alpert, Nathan Cohen, Tobe Lastowsky and Benjamin Cohen, as 
the sole simdHng heirs-at-law of their brother, Joseph Cohen, now 
deceased, are the owners of the aforesaid several pieces and parcels 
of land and premises, in fee simple absolute, as tenants in common, 
exclusive of any claim to, interest in, or right of any kind or nature 
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of the said Annie or Anna Siegel; that the said Annie or Anna 
Siegel is made a party defendant hereto in order that she may have 
the opportunity, if she so decides, to set up any alleged right of 
dower in her, but plaintiffs aver that the said Annie or Anna Siegel 
was not, and is not the lawful widow of the said decedent, Joseph 
Cohen, and she is, therefore, entitled to no right of dower in or to 
anv of the real estate of which the said Joseph Cohen died seized 
and possessed. 

11. That by Article X of the Treaty of Commerce and Navigation 
between the United States of America and the Empire of Russia, 
signed Decemlier 18, 1882, and .January 27, 1868, in full force in 
1912, it is provided as follows: 

“The citizens and subjects of each of the high contracting parties 
shall have power to dispose of their jiersonal goods within the juris¬ 
diction of the other, by testament, donation, or otherwise, and their 
representatives, being citizens or subjects of the other party, 

6 shall succeed to their sjiid personal goods, whether by testa¬ 
ment or ab intestato, and may take possession thereof, either 

by themselves, or by others acting for them, and dispose of the same, 
at will, paying to the profit of the res]iective Governments, such dues 
only as the inhabitants of the country’ wherein the said goods are, 
shall be subject to pay in like cases. And in case of the absence of 
the representative, such care shall be taken of the said goods, as would 
be taken of the goods of a native of the same country, in like case, 
until the lawful owner may take measures for receiving them. And 
if a question should arise among several claimants, as to which of 
them said goods belong, the same shall l>e decided finally by the laws 
and judges of the land wherein the said goods are. And where, on 
the death of any ])erson holding real estate, within the territories of 
one of the high contracting ])arties, such real estate w^ould by the law’s 
of the land, descend on a citizen or subject of the other party, w’ho 
by reason of alienage may be incapable of holding it, he shall be 
allowed the time fixed by the laws of the country, and in case the 
law’s of the countiw’, actuallv in force mav not have fixed anv such 
time, he shall then be allowed a reasonable time to sell such real estate 
and to withdraw’ and export the proceeds without molestation, and 
w’ithout paying to the profit of the respective Governments, any other 
dues than those to w’hich the inhabitants of the country w’herein said 
real estate is situated, shall be subject to pay, in like cases. But this 
Article shall not derogate, in any manner, from the force of 

7 the law’s already published, or w’hich may hereafter be pub¬ 
lished by His Majesty the Emperor of all the Russias: to pre¬ 
vent the emigration of his subjects.” 

12. And your plaintiffs also allege that under and in \nrtue of 
the statutes in force in the District of Columbia, the same cast the 
titles to the aforesaid pieces and parcels of land, of which the said 
decedent Joseph Cohen died seized and possessed, in the brothers and 
sisters of the said decedent Joseph Cohen, all of whom are parties to 
this suit. 

13. Your plaintiffs say that inasmuch as the aforesaid pieces and 
parcels of real estate cannot he divided in kind by and among the 
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heirs-at-law of said Joseph Cohen, namely, his said brothers and 
sisters, without loss or injury, and it is greatly to the interest of the 
said tenants in common, that a final decree may be entered by this 
Honorable Court, adjudging and ordering a partition by sale of said 
respective pieces of real estate, plaintiffs file this suit for such a decree, 
ordering a sale or sales of said respective pieces and parcels of real 
estate, by and through trustees to l)e appointed by this court, and a 
division of the money arising from such sale or sales among the said 
brothers and sisters, parties hereto, according to their respective rights 
and interests. , 

14. That each of the said parcels of real estate is improved by aj 
dwelling house, and that since the death of the said Joseph Cohen, 
C. IT. Parker, a real estate agent of Washington, D. C., who collected 
the rents from the tenants of said houses on behalf of said Joseph 
Cohen, while he lived, has continued as such rental agent, as a tem- 
porar>' expediency until the matter could l)e passed upon by 

8 this Honorable Court; that plaintiffs are informed and believe 
that.said C. H. Parker is ready to render a true account of the 

collection by him of said rents, and to deliver the sum in his pos¬ 
session to the one lawfully entitled to receive the same; that plaintiffs 
say that it is for the best interest of all parties having an interest in 
said parcels of real estate, that a receiver, or receivers, should be ap¬ 
pointed herein, with power and authority to manage said properties, 
collect the rents therefrom, cause the same to be properly insured in 
the names of such receiver or receivers, against loss by fire, receive 
the sum payable by said C. H. Parker, being rents collected since the 
death of said Joseph Cohen, and that such receiver, or receivers, to 
l)e appointed, generally to care for and protect said properties, all 
during the pendency of this suit. 

Wherefore, the premises considered, plaintiffs pray as follows: 

1. That the United States writ of subpoena may issue out of this 
court, commanding the defendants, and each of them, to appear 
herein, on a day certain to be named in said \mt, and answer the 
exigency of this bill of complaint; or if any of said defendants may be 
returned by the Marshal not to be found, that an order of publication 
may be duly entered in this cause. 

2. That a final decree may be entered in this cause, adjudging and 
decreeing that the aforesaid described pieces and parcels of real estate 
cannot be divided in kind without loss or injury to the parties inter¬ 
ested, and that a partition by sale thereof may be had, under the direc¬ 
tion of this Honorable Court, and to that end a trustee or trus- 

9 t^s may be appointed to make sale or sales of the aforesaid 
pieces and parcels of real estate, by and under the direction 

of this court, and that a di^dsion of the money arising from such sale 
or sales may be made among the brothers and sisters of the said 
Joseph Cohen, according to their respective rights and interests, ex¬ 
clusive of any alleged claim or alleged right of dower in the defendant 
Annie or Anna Siegel in or to the said pieces and parcels of real 
estate, or any part thereof. 

3. That a receiver, or receivers, may be appointed in this cause, 
with full authority to take charge of said parcels of real estate, man- 
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Sis:e the same, collect rents, cause said properties to be insured in the g 
name or names of such receiver or receivers, so to be appointed, all 
during’ the pendency of this suit, as set forth in the 14th paragraph 
of this hill of complaint. 

4. That this cause may he referred to the auditor in due course to ^ 
state the account of the trustee or trustees, to be appointed under the 
dcree of this court; and that in the statement of such account, or by 
decree of this court, reasonable counsel fees may be a^^’arded to the 
attornevs for the plaintiffs for their services in this cause. ^ 

And for such other and further relief as the nature of the case 
mav require and to the court shall seem meet and proper. 

IKE COHEN, 
her 

CELIA X COHEN, 
mark. 

Plaintiffs. 

The defendants to this bill are: Jennie Alpert and Berel | 

10 Ali)ert; Nathan Cohen; Tobe Lastowsky and Moses Lastowsky i 

Benjamin Cohen and Annie or Anna Siegel. li 

WOLF & COHEN, | 

Attorneys for Plaintiffs. | 

State of New York, S 

City of Netu York, To wit: ii 

We, Tstiac Cohen and Celia Cohen, his wife, being first severally j 
duly sworn according to law, depose and say that we have read the J 
foregoing hill of complaint, by us respectively subscribed, and know 1 
the contents thereof; that the facts therein set forth upon our per- I 
sonal knowledge are tnie, and those therein stated upon information 9 
and belief, we l>elieve to be true. a 

IKE COHEN. I 

CELIA X COHEN. I 

(her mark.) 9 

Subscribed and sworn to before me in the City of New York, in 
the State of New York, on this the 18th dav of March, 1913. 

[SEAL.I ‘ WM. WEISS, 

Notary Public, Notary Public N^ew York County. 

My commission expires Mar. 30, 1913. 

11 Anfurer of Jennie Alpert, Berel Alpert and Nathan Cohen. I 

Piled June 9, 1913. 

ill ^ 

To the Supreme Court of the District of Columbia, holding an 
Equity Court : 

The answer of Jennie Alpert and Berel Alpert, her husband, and 
Nathan Cohen, defendants in the above entitled suit, to the bill of 
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complaint of the plaintiffs Isaac Cohen and Celia Cohen, his wife, 
in chancery exhibited, respectfully shows as follows: 

That said named defendants admit hereby all of the allegations 
in the said bill set forth and they hereby consent to and join in the 
prayers thereof. 

NATHAN COHEN, 

J. ALPERT, 

B. ALPERT, 

Defendants. 

LEVI H. DAVID, 

Attorney for Defendants. 

State of New York, 

County of Xew York, City of New York, To wit: 

We, Jennie Alpert, Berel Alpert and Nathan Cohen, being sev¬ 
erally duly sworn say that we, and each of us, have read the fore¬ 
going answer, by us subscribed, and know the contents thereof; that 
the facts therein set forth upon our personal knowledge, are 
12 true, and those therein contained upon information and 
belief we believe to be true. 

NATHAN COHEN. 

J. ALPERT. 

B. ALPERT. 

Subscribed and sworn to before me this the 6th day of June, 1913. 
[seal.] ‘ WM. WEISS, 

Notary Public in and for 

New York County, 4050. 

My commission expires March 30, 1915. 


Decree Pro Confesso. 

Filed August 8, 1913. 

3^ 4c 4c 4c # 4c 

It appearing to the Court that an order was passed herein June 10, 
1913 directing that the defendants Tobe Lastkowsky, Moses Lastkow- 
sky, Benjamin Cohen, and Annie or Anna Siegel, non-residents of 
the District of Columbia, cause their appearance to be entered herein 
on or before the fortieth day, exclusive of Sundays and legal holi- 
V days occurring after the day of the first publication of the said order, 
which said order was required to be published in the Washington 
Law Reporter and the Evening Star at least once a week for three 
successive weeks before said return day; and it further appearing 
to the Court that the said order has been published as therein re¬ 
quired, and that due proofs of such publication have been filed 
herein; and it also further appearing that a copy of the said 
13 order was mailed June 27, 1913 post paid to each of the said 
defendants at the last known place of residence of each of 
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them, by Myer Cohen, one of the solicitors for the complainants, and 
that the affidavit of the said Myer Cohen showing such mailing has 
been duly filed herein; and it further appearing to the Court that 
the siiid defendant Annie or Anna Siegel has caused her appearance 
to be entered herein; and it further appearing to the Court that the 
defendant's Tolx? Lastkowsky, Moses Lastkowsky, and Benjamin 
Cohen have not caused their appearance to be entered herein as re¬ 
quired by the siiid order; it is thereupon this 8th day of August, 
A. D. 1913 liereby, 

.Adjudged, ordered, and decreed that the bill of complaint in this 
cause filed, and the several allegations thereof, be and the same are 
herebv taken for confessed as against the said defendants Tobe 
Lastkowsky, Moses Lastkowsky and Benjamin Cohen, and each of 
them. 

By the Court: 

JOB BARNARD, Justice. 

Separate Answer of Annie Sieg^e. 

P^iled August 21, 1913. 

This defendant, now and at all times hereafter, saving to herself 
all and all manner of benefit and advantage of exceptions or other¬ 
wise that can or may be had or taken to the many errors, uncertain¬ 
ties and im|>erfections in the said bill of complaint contained, 
14 for answer thereto, or to so much thereof as this defendant is 
advised it is ne<essary for her to make answer unto, answering 

savs: 

1. She admits that the plaintiffs are residents of New York and 
are of lawful age. She has no personal knowledge of the remaining 
allegations of said paragraph one. 

2. She admits that the defendants Jennie Alpert and Berel Alpert 
are residents of New York, and that they are subjects of the Czar of 
Russia. She has no personal knowledge of the remaining allegations 
of paragraph two. 

3. 4. She neither admits nor denies the allegations of paragraphs 
three and four. 

5. Answering the allegaticiis of paragraph five this defendant ad¬ 
mits that she is a resident of the city of Pittsburgh, in the State of 
Pennsylvania, and also admits that she was born in Austria, her 
maiden name being Annie Penner. She avers that she is a citizen 
of the United States. 

6. She admits the allegations of paragraph six. 

7. She admits that one Joseph Cohen, late a citizen of the United 
States, departed this life on the 6th day of April, 1912, intestate, in 
the City of New York, State of New York. She denies the allegation 
of paragraph seven that he was unmarried at the time of his death. 
She avers the fact to be that at the time of his death the said Joseph 
Cohen was married to this defendant. 
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8. She admits the allegation of paragraph eight that she claims 
that she was the widow of the said Joseph Cohen, at the time of his 
death. She avers the fact to be that twenty-five years ago the said 

Joseph Cohen and this defendant were married, lived together 

15 as husband and wife in Europe, and thereafter came to this 

country, and she avers that she and said Joseph Cohen co¬ 
habited as husband and wife during all of said period of twenty-five 
years. During said ])eriod the said Joseph Cohen and this defendant 
cohabited iis husband and wife in the City of New York, in the State 
of New \ork; in the City of Philadelphia, in the State of Pennsyl¬ 
vania; in the city of Newark, in the State of New Jersey; and in the 
city oif Y ashington, in the District of Columbia. Of said marriage 
one child was horn, who died in infancy. 

9. Answering the allegations of i)aragraph nine this defendant 
denies that at the time of the death of the siud Joseph Cohen, he. the 
said Josej)h Cohen, was lawfully seized and possessed, in his own^ 
right, in fee sini])le absolute, of the several ])arcels of real estate par¬ 
ticularly described in said j)aragraph nine. On the contrary, she 
avers that at the time of his death the said Joseph Cohen had no 
l)eneficial interest whatever in said several parcels of land, but he 
held said lauds ])y way of a resulting trust, in trust for this defendant. 
She further avers that she alone furnished the money for the pur¬ 
chase of the three ])arcels of land aforesaid, and said'joseph Cohen 
furnished no ]nni thereof, the said purchase money having been sup¬ 
plied and furnished by this defendant from her own funds at the 
respective times of the ]>urchase of siiid properties. That as a matter 
of convenience, the legal title thereto was placed in the said Joseph 
Cohen, the husband of this defendant, it being agreed between said 
Joseph Cohen and this defendant, at the time of the purchase of said 

several parcels of land, that he, the said Joseph Cohen, should 

16 take the title thereto for the use and benefit of this defendant. 

She further avers that all of the purchase money for said 

several })arcels of land having been furnished and paid by this de¬ 
fendant, under the circumstances aforesaid, she alone is entitled to 
the said pro])erty. and a resulting trust should be declared by this 
honorable Court in her favor. She avers that at the thne of his 
death the said Joseph Cohen had no beneficial interest whatever in 
said lands, and the i)arties to this suit, other than this defendant, 
have no interest therein. 


10. She denies the allegations of paragraph ten. She avers the 
fact to be that she alone is the owner of the said several parcels- of 
real estote, and the other parties to this cause have no right, title or 
interest therein. 

11. Responding to the allegations of paragraph eleven, she is in¬ 
formed that the same are conclusions of law which she is not required 
to answer. She is informed, however, that the treaty between Russia 
and the United States has been abrogated. 

12. This defendant denies the allegations of paragraph twelve. 

13. Responding to the allegations of paragraph thirteen this de¬ 
fendant admits that the said several parcels of real ^tate cannot be 
divided in kind among the parties to this cause, but she avers that 

2—3034a 
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this fact is unimportant because tlie said real estate belongs abso- 
lutely to this defendant, as hereinbefore set forth. She denies the |^j 
right of the plaintiffs to the relief prayed for in said paragraph thir- ^ 
teen or to any relief whatever in the premises. • B 

14. She admits the allegations of paragraph fourteen with ^ 
17 respect to the character of the improvements upon said several g 
parcels of real estate. She is advised that the allegations of § 
paragraj)!! fourteen with respect to the willingness of C. H. Parker 
to render a true and correct account of the collections of rent made jjj 
by him, are substantially correct. This defendant admits that re- 
ceivers should be ap]iointed by this honorable Court for the purpose 4 
of managing said pro])erties and (*olle( ting the rents therefrom dur- || 

ing the ])endency of this cause. ^ 

Further answering the said bill of complaint and the several alle- ;P 
gallons thereof, this defendant says that by reason of the facts herein- || 

before set forth, she alone is entitled to the said several parcels of real 9 

estate, and the other j)arties to this cause have no right, title or 9 

interest therein. She prays that a decree may be passed herein, de- fl 

daring her exclusive ownei'shij) of .-aid several parcels of land, and « 

enjoining the other ])arties to this cause fnun as.<erting any title 9 

thereto. 8 

ANNIE SETGLE, 

By J. T. PEYSER, Atfy. 

City of Pittsburgh, 

State of Pennsylvania, ss: 

Annie Seigle, being first duly sworn, deposes and says that she 
has read the foregoing answer by her subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated upon per¬ 
sonal knowledge are true, and those therein set forth upon informa¬ 
tion and belief she believes to be true. 

ANNIE SIEGLE. 

18 Subscribed and sworn to before me this 16th day of August, 

A. D. 1913. 

[seal.] harry H. DALTON, 

Notary Public. 

My Commission Expires January 21, 1917. 
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Cross-hill. 

Filed August 25, 1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 31704. 

Annie Seigle, Cross-plaintiff, 
vs. 

Is.^\c pOHEN and Celia Cohen, His Wife; .Jennie Albert and 
Here! Alport, Her Husband; Nathan Cohen, Unmarried- Tobe 
Lastkowsky and Hoses I.astkowsky, Her Husband, and Benjamin 
Cohen, I nmarried. Cross-defendants. 

To the Supreme Court of the District of Columbia, holding an 
Equity Court: ^ 

The cmss-bill of Annie Seigle against Isaac Cohen and others, bv 
leave of Court, first bad and obtained, shows to the Court as follows: 

^ <T|)ss-plaintiff, Annie Seigle, is a citizen of the United 

States and a I'e^uhmt of the City of Pittsburgh, in the State of Penn¬ 
sylvania, and files this cross-petition in her own right; 

io 1 • rros-.^-'lefendniits Isaac Cohen and Celia Cohen, 

1.1 his wife: Jennie Alpert and Rerel Alpert, her husband; and 

u* . ^I'tlian Cohen, are residents of the City of New York, in the 
State of New Aoih, and are subjects of the Czar of Russia; that the 
cross-defendants Tobe Lastkousky and Moses Lastkowskv, her hus¬ 
band, reside in tlie town of Sokolka, Russia, and are subjects of the 
Czar of Russia; ami that the cro.ss-defendant Benjamin Cohen re- 
sides in the town ofWolkovisk, Russia, Vil. Andrewitz, and is a sub- 
■-■ct of the Czar of Russia; that the cross-defendants are each of law- 
till age and they are sued in their own right* 

.3 That on to-wit March 21, 1913, Isaac Cohen and Celia Cohen 
hied their origmal bill of complaint in this cause, pravina for the 
partitiim by .s.ale of the real estate hereinafter described.' The cross- 
plmntiff Annie Seigle is named as one of the defendants in said 
oiipiml hill, and herewith files her answer thereto; 

"I'.'r of the United States, de¬ 

parted this life intestate at the City of New York, in the State of 

New York, on the sixth day of April, 1912, leaving him surviving 
us wgow, the cross-plamtilT, and as his sole heirs at law and next of 
km three brothers and two sisters, who are named as parties hereto 

and ^Tnf Benjamin Cohen, Jennie 

herein - ^ ^ ^ Eastkowsky, all of whom are cross-defendants 

the Hixth day of April, 1912, at the time of the 
death of the said Joseph Cohen, he, the said Joseph Cohen was seized 
of the legal title to the following-described pieces or parcels of real 
estate, with improvements thereon, situated in the City of Washing- 
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ton, District of Colinnhia,known and distinguished as follows: 
20 1. The north one-half of lots lettered “D’’ and “X” in 

W. B. Todd’s subdivision of lots in square numbered Six 
hundred and thirty-eight, as per plat recorded in the office of the 
Snrvevor for the District ot Colninbia in T^iber at folio 70, with 
improvements thereon; 

2. Lot letteml “!*’ in Redfern and others’ subdivision of lots in 
square numbered thirty-six, as per plat recorded in the office of the 
Surveyor for the District nf Columbia, in Tdber ‘‘C. TT. B. at folio 
273, with improvements thereon; 

3. Lot numbered twenty-nine, in the Washington Brick Machine 
Company’s sulMlivision of square numbered Ten hundred and three, 
as ])er plat recorded in the offi(*e of the Surveyor for the District of 
Columbia, in Liber 13, at folio 107, with improvements thereon; 

0. The cross-plain tiff avers that, at the time of his death, the said 
Joseph Cohen had no benefi(*ial interest whatever in said several par¬ 
cels of land, but held tbe same by way of a resulting trust in trust 
for this cross-plaintiff; she further avers that she alone furnished all 
of the monev forming tbe (*onsideration for the purchase of the three 
several parcels of land hereinbefore described, tbe said purchase- 
money having been supplied and furnisbed by thi< crossqdaintiff 
from her own funds at the respective times of the purchase of said 
properties; that, as a matter of convenience, the legal title to said 
parcels of land was placed in the said Joseph Cohen, the husband of 
this cross-plaintiff, upon the agreement between said Joseph Cohen 
and this cross-])laintiff at the time of the nurchase thereof, that he, 
the said Joseph Cohen, should take and hold the title thereto for the 
sole use and benefit of this cross-])laintiff; said Joseph Cohen fur¬ 
nished no |)art of the purchase-monev of said ]>arcels of real estate, 
and this cross-plaintiff alone is entitled to the said property, and a re¬ 
sulting trust should be declared by this JTonorable Court in 
21 her favor; she further avers that, by reason of the facts above 
set forth, the cros^^-defendants have no beneficial interest in 
the said several parcels of real estate, but the legal title has been cast 
upon them by reason of the death of said Jose]Ji Cohen, and they 
should be decreed to hold the said real estate as trustees in trust for 
the cross-plaintiff; 

7. Upon information and belief, the cross-jdaintiff avers that, since 
the death of the said Joseph Cohen, one C. TT. Parker, a real estate 
agent of AVashington, D. C.. who collected the rents from the tenants 
of said properties on behalf of the cross-plaintiff, has continued as 
such rental agent, and is ready to render a true account of the collec¬ 
tion by him of said rents and to deliver the same in his possession to 
the one lawfully entitled to receive the same. The cross-plaintiff 
avers that it is for the best interests of all the parties to this suit that 
a receiver or receivers l)e af^pointed herein, with power and authority 
to manage said properties, collect the rents therefrom, cause the same 
to be properly insured in the name of such receiver or receivers, and 
receive the sum payable by said C. TT. Parker, and that such receiver 
or receivers he appointed to care for and protect said properties dur¬ 
ing the pendency of this suit: 


» 
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Wherefore, the premises considered, the cross-plaintiff respectfully 
prays as follows: 

1. That the United States writ of subpoena may issue out of this 
Court, commanding the cross-defendants, and each of them, to appear 
herein on a day certtiin to he named in said writ, and answer the 
exigency of this cross-bill, but not under oath, answer under oath 

being hereby specifically waived; if any of said cross-defend- 

22 ants be returned bv the Marshal Not to Be Found, that an 
order of publication may be duly entered in this cause, re- 

(piiring such cross-defendant or cross-defendants to appear herein; 

2. That a final decree may be entered in this cause adjudging 
and decreeing that the cross-plaintiff be decreed to have the beneficial 
ownership of the several parcels of real estate hereinbefore described, 
and that the cross-defendants l)e decreed to hold the legal title of the 
said real estate hy way of a resulting trust in trust for the sole use 
and l>enefit of the cross-plaintiff; and that a trustee may be appointed 
herein to convey the legal title to said real estate to the crossi-plaintiff; 

3. That the cross-defendants, and each of them be perpetually en¬ 
joined and restrained from asserting any right, title or interest in 
and to said several parcels of real estate; 

4. That a receiver or receivers may be appointed in this cause, 
with full authority to take charge of said pai’cels of real estate, man¬ 
age the same, collect rents, cause said properties to be insured in the 
name or names of such receiver or receivers, so to be aj)i)ointed, all 
during the pendency of this suit, as set forth in the 7th paragraph 
of this croSvS-bill; 

5. And for such other and further relief as the nature of the case 
may require and to the Court may seem meet and proper. 

The defendants to this cross-bill are: Isaac Cohen and Celia Cohen, 
his wife; Jennie Alpert and Berel Alpert, her husband; Nathan 
Cohen; Tohe Lastkowsky and Moses Lastkowsky, her husband; and 
Benjamin Cohen. 

ANNIE SEIGLE, 

Cross-plaintiff. 

C. W. DARK, 

J. I. PEYSER, 

M. STRAEITUROER, 

Attorneys for Cross-plaintiff. 

23 City of Pittsburgh, 

State of Pennsylvania, ss: 

1, Annie Seigle, lieing first duly sworn according to law, depose 
and say that I have read the foregoing cross-bill by me subscribed, 
and know the contents thereof; that the facts therein set forth upon 
my pe^onal knowledge are true, and those therein stated upon in¬ 
formation and belief I believe to be true. 

t 
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Suhscril)ed and sworn to l)efore me this lOth day of August A. D. 
1918. 

[seal. I HARRY H. DALTON, 

Notary Pablw. 

My Conmns.<ion P^xpires .lanuary 21, 1917. 

(Kndoi-sed:) Leave is hereby granted to file cross-bill. Wright, 
Justice. 

Anmver to Cross-hill. 
bailed August 30, 1913. 


T-' 

i 

b 
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For answer to the said cross-bill these defendants respectfully state 
as follows: 

(1 ) They admit that the cross-complainant is a resident ot 
24 the City of Pittsburgh, in the State of Pennsylvania, but they 
den\' that she was a citizen of the United States of America 
at the time of the death of .Joseph Cohen, as recited in the original 
and cross-hills herein. 

(2) The status of each of the defendants to the said cross-bill 
relative to residence, citizenship, age, etc., is as stated in the original 
bill of complaint herein. 

(3) Tlie allegations of the third paragra})!! of the cross-bill are 
admitted. 


(4) The allegations of the fourth paragraph of the cross-bill are 
admitted except insofar as it is therein alleged that the said Joseph 
Cohen at the time of his death left the cross-com])lainant surviving 
as his widow. These cross-defendants ])o.sitively deny that the cross¬ 
complainant is the widow of the said Joseph Cohen, and they also 
deny that she ever was his wife. 

(5) The allegations of the fifth paragraph of the cross-bill are 
admitted. 

(0) The allegations of the sixth paragraph of the cross-bill are 
denied, with the exception of the allegation that the legal title to the 
land involved in this suit has been cast upon the cross-defendants by 
rea.'^on of the death of said Joseph Cohen intestate, which last men¬ 
tion allegation is admitted; the cross-complainant has no right, title, 
interest, or estate whatever in any of the land involved in this suit, 
either in virtue of any resulting trust, or otherwise. The said land 
l)elonged absolutely to the said .Joseph Cohen at the time of his death, 
free of any claim or demand on the part of the cross-complainant. 

(7) These cross-defendants deny that the rents of the 
25 said land have been collected by one C. IT. Parker from the 
tenants thereof in behalf of the cross-complainant, but other¬ 
wise admit that the said rents have been collected by him as stated in 
the seventh i)aragraph of the said cross-bill, and are in his hands. 
These cross-defendants admit that the appointment of a Receiver of 
the said land and rents is necessary. 

(8) Further answering the said cross-bill these defendants say 
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that the claim of a resulting in behalf of the cross-corn))lainant 
is a mere after-thought, and is wholly unfounded in fact or in law, 
and they further sav that all of the land involved in this suit has de- 
scended and vested as is stated in the original bill herein, and not 
otherwise; and they again si)ecifically deny that the cross-com¬ 
plainant has any right, title, interest, estate, claim, or demand of any 
kind, character or nature whatsoever, either in law or in equity, 
the said land, or any part thereof. 

And now, having answered the said cross-bill, and each tuid every 
paragrajdi and allegation thereof, these cross-defendants pray to be 
hence dismissed as to the said <Toss-bill with their reasonable costs 
in this behalf sustained. 


ISAAC COHEN, 

CELIA COHEN, 

By WOLF & COHEN\ 

Their Solicitors. 


26 An Sire r of ('voss-defendants, Nathan Cohen et als. 

PAled Septeml:>er 29, 1913. 

For answer to the said cross-bill these defendants respectfully state 
as follows:— 

1. They admit that the cross-complainant is a resident of the City 
of Pittsburgh, in the State of Pennsylvania, but they deny that she 
was a citizen of the United States of America at the time of the 
death of Joseph Cohen. 

2. The status of each of the defendants to the said cross-bill rela¬ 
tive to residences, citizenship, age, etc., is as stated in the original bill 
of complaint herein. 

3. The allegations of the third paragraph of the cross-bill are 
admitted. 

. 4. The allegations of the fourth paragraph of the cross-bill are 
admitted exce])t insofar a.s it is therein alleged that the said Joseph 
Cohen at the time of his death left the cross-complainant surviving as 
his widow. These cross-defendants positively deny that the cross-com¬ 
plainant is the widow of the said Joseph Cohen, and they also deny 
that she ever was his wife. 

5. The allegations of the fifth paragraph of the cross-bill are 
admitted. 

6. The allegations of the sixth paragraph of the cross-bill are 
denied, with the exception of the allegation that the legal title to the 
land involved in this suit has been cast upon the cross-defendants by 
reason of the death of said Joseph Cohen intestate, which last men¬ 
tioned allegation is admitted; the cross-complainant has no 

27 right, title, interest, or estate whatever in any of the land 
involved in this suit, either in virtue of any resulting trust, 

or otherwise. The said land belonged absolutely to the said Joseph 
Cohen at the time of his death, free of any claim or demand on the 
part of the cross-complainant. 
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7. These cross-defendants deny tliat the rents of the said land 
have been collected by one C. IT. Parker from the tenants thereof 
in behalf of the cross-complainant, hut otherwise admit that the said 
rents have l)een collected by him as stated in the seventh paragraph 
of the said cross-hill, and are in his hands. These cross-defendants 
admit that the appointment of a Keceiver of the said land and rent'^ 
is necessary. 

H. Further answering the said cross-hill these defendants say that 
the claim of a resulting- trust in V)ehalf of the cross-complainant is a 
mere after-thouj»ht, and is wholly unfounded in fact or in law, and 
thev further sav that all of the land involved in this suit has de- 
scended and vested as is stated in the ori^rinal hill herein, and not 
otherwise; and they a^iain s])e(‘ifically deny that the cross-complain¬ 
ant has any ri.u:ht, title, interest, estate, claim, or demand of any 
kind, character or nature whatsoever, either in law or in equity, to 
the said land, or any part thereof. 

And now, having answered the cross-hill, and each and every para- 
gra])h and allegation thereof, these cross-defendants [)ray to l)e hence 
dismissed as to the said cross-hill with their reasonable costs in this 
behalf sustained. 

NATHAN COHEN, 
JENNIE AT.PERT, 
BEREL ALPERT, 

Bv T.EVT H. DAVID, 

t 

Their Attorney. 


Decree Pro Ponfesso on Cross-hill. 
Filed December 5, 1913, 


It a])]>earing to the stitisfaction of the Court that the order for the 
ap|>earan(*e of Tobe Lastkowsky, Aloses Lastkowsky and’ Benjamin 
Cohen, cross-defendants in the alx>ve-entitled cause, has l)een duly 
published as directed in said order, as is shown by the proofs of pub¬ 
lication herein filed, and it appearing by the affidavit of Julius I. 
Peyser, one of the attorneys for the cross-plaintiff, herein, that, on 
the twenty-third day of October, 1913, he mailed, postage fully pre¬ 
paid, a copy of said order of publication to each of the above-named 
cross-defendants at his last known place of residence, it is, by the 
Court, this 5th day of De(*ember, 1913, 

Adjudged, ordered and decreed. That the cross-bill of Annie Seigle 
herein, and the several allegations thereof, he, and they are hereby, 
taken for confessed as against the said Tobe LavStkowsky, Moses Last¬ 
kowsky and I^njamin Cohen, and each of them. 

WENDELL P. STAFFORD, Mice. 
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29 Supplemental and Amended Bill of Complaint. 

P^led March 10, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. No. 31704. 

Isaac Cohen, Celia Cohen, Toby Cohen, an Infant, by Charles 

1^ Roberts, Her Procheiii Ami, 

vs. 

Cohen, Tobe Lastkow- 
.--kj, Moses L^stkowsky, Henjaniin Cohen, Annie Siegle, Herman 

7rnn®t ‘J" Ellarose Alpert, an Infant; Isaac 

infimt Infant; Rosie Cohen, an 

The complainants respectfully state as follows: 

1. I he complainants are citizens of the United States of \merica 
and residents of the City of New York, in the State of Net York’ 
and sue in their own rights, excejit the complainant Celia Cohen who , 

isanc'"coi’ir'^®^’p r I'^anc Cohen. The complainants/ 

fXv Co e ‘’'® complainant/ 

loby Cohen is an infant and is one of tlie onlv two children of the 

com|,hunants l.-aac Cohen and Celia Cohen. The complainant Toby 

M* rch I-'" <)()•{ ?■ in the State of New Yor/, 

.\l<u(h 1 .. I.)(),t, and at the time of her birth her said iiarents had'a 

tim Cil'r'iml sl\'r **'f I'-niieil States of America in 

ttie Cit\ <md Stale aOresaid, and were there carrying on business and 

were not employ^ m any diplomatic or official capacity under Z 

SO nopt! **! |®’®'^."P'^'nc®> Potentate, state, or sovereignty, an\ 

30 particularly Nicholas II, Emperor of all the Russias.^ ThA 

infant complainant Toby Cohen sues by Charles F. Roberts \ 

of hZv’il" ^ infant complainant became at the time | 

of her birth a native or natural bom citizen of the United States of i 

a H ii.'^* cian®® of the fourteenth amendment of 

e constitution <>f the Imited States of America. The complainants 
Isaac Cohen and Celia Cohen, his wife, were bom in RilLia and 
.were subjects of the Emperor of Russia. April 15, 1899 thev immi 
^ated to and arrived in the United States of America and continu- 
ously since said date they have been and are'now residents of and 

•fmi,7j 1 'a ‘'?® ®?mp'ainant Isaac Cohen duly and law- 

fullj declared Ins intention in good faith to become a citizen of the 

Unit^ Stat^ of America before the Oerk of the Supreme Court of 

New York, in the County of New York, State of New York pursuant 

to the Act of Congress relating to and providing for the na^turaliza* 

Novembers 19lTh" "‘'rit Americ^and 

the Unitod A® • admitted as a citizen of 

the United States of Amenca by the said Supreme Court of the Slate 
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.,f New York lieW in the Sr'eom'Sinant 

last al'oresiiid. Hy reason o • j comiilainiint Isaac 

citizen of the I nited States o ^ Rerel \l]>ert, her husband, 

•2. The Jetenlaths .lenme, Ipmt mnt 

are "^fiant ;ien..ie Alpert is sned i.t her own right, 

;n and the defendant Berel .U,.ert ts^ted h«- 

defendants . ennte j- H„Lia. The said de- 

Russia and were ^ i^erel \lpert immigrated to and arrived 

fendant'^ Jennie Ali)eit a Vno Jmt S 1911 and they have been 

in tlte United ora^ are .ut re.i thelaid City of 

continnonsly since that date a . j ^ 

New York, in the said htate '’'h;:;"^;a"a® ernianent doini- 

ininiigration and aiTiMil a m s< ^ r \„ieriea and have been 
eile and residence in die I nited S a es of „na 

carrying on business in ollicial capacity under 

,U,V alien or .Itll^21, 1910 

ticiilarly Aiehola.^ 11 Ln j lowfollv declared his intention 

the defendant Berel Alpert duly ‘‘"‘I f '‘'V America be- 

T 'icSiaircrA'S i" »:i 'r,"-. 

Congress aforesaid i’eh<t>''« of America. The 

of aliens to hec*onie citizens resident of the Citv of Mew 

defendant Nathan Cohen . an -JJ.L own right. The 

' ”i^i 't“ 'rJnnt Nathan Colin wais la.rn in Russia and was a subjwt 
said defendant Mat t Pn mi orated to and arrived in the 

of the Emperor of Russia, and innii„ c 

United Stales of A-er.ca 1 ecenibe i 19tO, and hejias^bee 

tinuous y "“'V® in the said State of New York. 

•f? Octote? ^ 1910 the defendant Nathan Cohen duly and law- 

t 11 HoMnred hi« intention in good faith to become a citize 
fully declared h. m en 

n ‘''f Vml Sta^te of Nmv York, in tbe County of New York, and m 
Court o •* ® f*“fj^e,^York. the defendant Nathan Cohen is and 
the said State ot ^"<ew i o defendants Tohe Lastkowsky and 

•=£Eifer,s..rf 

the defendant ^ ri,e defendants Tobe Rastkowsky 

F¥ESr“S£:r/iS^^ 
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Herman Siegle is sued as her husband. The defendant Annie Siegle 
was l)orn in .Vustria .and the complainants are without knowledge 
whether she is or is not a citizen of the United States of America, 
and they are also without knowledge whether her husband, the de¬ 
fendant Herman Siegle is or is not a citizen of the United States of 
America. The defendants Max Alpert, Ellarose Alpert, Isaac Alpert 
and Ivouis Alpert aro infant children, and the only children of the 
defendants .Tennie Alpert and Berel Alpert. The defendant Max 
Alpert was }>orn in the City of New York, in the State of New York 
May 14, 1912, and by reiison of the facts aforesaid became at 
83 the time of his birth a native and natural born citizen of the 


Ihiited States of America in virtue of the first clause of the 
fourteenth amendment of the constitution of the United States of 
America. The defendant Ellarose Alj^ert was born in Grodna, 
Russia, August 81, 1005, and the defendant Isaac Alpert was also 
born in Grodna, Russia, July 27, 1908, and the defendant Louis 
Alpert was also born in Grodna, Rusvsia, May 4, 1901, and each of the 
three defendants last aforesaid also immigrated to and arrived 
in the I nited States of America with their said parents at 
the time aforesaid and have ever since continuously had their per¬ 
manent domicile and residence in the United States of America, in 
the City and State aforesaid. The said infant defendants Max 
Alpert, Ellarose Alpert, Isaac Alpert, and Louis Alpert are sued in 
their own rights. The defendant Rosie Cohen was born in the Citv 


of New York, in the State of New York, April 21, 1908, and is the 
other of the only two children of the complainants Isaac Cohen and 
Celia Cohen, his wife, and the said Rosie Cohen was born in the same 
circumstances as her (*omplainant sister Toby Cohen, in respect of 
the status of her said parents as to their permanent domicile and 
residence in the I nited States of America, as hereinbefore fully and 
at large set forth in the first paragTaph of this amended bill of com¬ 
plaint, and by reason thereof the defendant Rosie Cohen became at 
the time of her birth and ever since has been and still is, a native 
and natural born citizen of the United States of America in virtue 
of the first clause of the fourteenth amendment of the constitution 
of the United States of America. 

8. Joseph Cohen, a citizen of the United States of America, 
84 and at the time of his death a resident of and domiciled in the 
City of New ork, in the State of New York, and who had 
formerly been a resident of and domiciled at the City of Washington, 
in the District of Columbia, departed this life intestate April 6, 1912, 
in the said City and State of New York, unmarried and childless, 
leaving sunJving him three brothers and two sisters, who are the 
complainant Isaac Cohen, and the defendants Jennie Alpert, Nathan 
Cohen, Tobe Lastkowsky and Benjamin Cohen, who are the sole 
heirs-at-law and next-of-kin of the said Joseph Cohen, deceased, un- 

of th^^^^ they cannot inherit or take 

JASipTl iilM> le/7 survivinji him the infant compiainant T^oby 

Cohn, his niece, a natural born citizen of the United States of Amer¬ 
ica as aforesaid, and also the infant defendant Max Alpert, his 
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iiGpliew, uls^o u iiciturul born citizen ot the United States of America 
as aforesaid, and also tlie infant defendant Ellarose Alpert, his niece, 
and the infant defendants IsatK* Cohen and Uouis Alpert, his 
nephews, and also the infant defendant Ivosie Cohen, his niece,^ a 
natural horn citizen of the United States of America, a< aforesaid, 
who or some of whom are the sole heirs-at-law and next-of-kin of the 
said .lose[>h Cohen, deceased, if his said three brothers and t^^o sisters 
cannot inherit or take his estate by reason of their citizenship status 
as hereinbefore set forth. 

4. The defendant Annie Siep;le claims that after the death of the 
said Joseph Cohen she was his widow, but the complainanks are with¬ 
out knowledae that she was ever married to the said de- 

85 cedent. On information and belief the complainants aver 
that very soon after the death of the said Jose]>h Cohen the 
defendant Annie Sie.ule married the defendant TTerman Sie.de, and 
that they are residents of the City of Pittshur<zh, in the State of 
Pennsvlvania, as hereinl)cfore set forth. 

5. April B, 10P2. the date of the death of Joseph Cohen, as afore- 
.«aid, he was lawfully .‘seized and posses.sed, in his own risiht, in fee 
simple ahsolute of certain lands, tenements and hereditaments situ¬ 
ate at the City of Wasbiniiton, in the District of Columbia, and 
known and descriWl as follows: T..ot lettered in Pedfern and 
others’ subdivision of lots in .square numbered thirty-six (80). as 
per plat recorded in the otlicc of the Surveyor for the District of 
Columbia, in Liber “C. IT. R.”, at folio 278, improved by the two 
story brick and frame huildinu No. 1202—28rd Street, N. .; T^t 
numbered twenty-nine (29), in the Washington Brick Machine 
Companv’s .subdivision of square numbered ten hundred and three 
(1008),’as per plat recorded in the office of the Surveyor for the 
District of Columbia, in TJher 18, at folio 107, improved by the two 
storv brick dwelling. No. 1220 “11” Street, N. E.: and the north one- 
half (N. Vj) of lots lettered “D’' and “X”. in W. B. T^d’s sub¬ 
division of lots in square numbered six hundred and thirty-eight, 
(088) as ]>er plat recorded in the oflice of the Surveyor for the Dis¬ 
trict of Columbia, in Liber “B”, at folio 70, improved by the two 
.story frame building. No. 400 P5i-st Street, S. W.. and the two stor\^ 
brick building No. 408 Delaware avenue, S. W. 

0. On the death of the .«aid Joseph Cohen intestate, as aforesaid, 
the said lands, tenements and hereditaments descended to his 
80 three brothers and two sisters, aforesaid as his sole heip-at- 
law, or if not to them, then to his infant nephews and nieces, 
as aforesaid, and his said heirs are now and ever since his death have 
been the owners thereof, in fee simple absolute, as tenants in com¬ 
mon, exclusive of any right, title, interest, or estate therein of or on 
the part of the defendant Annie Siegle, if .«he was not the wife or is 
not the widow of the said Joseph Cohen, as to which fact the com¬ 
plainants are without knowledge, as hereinbefore stated. 

7. The complainants allege that the aforesaid lands, tenements 
and hereditaments descended to the said three brothers and two 
sisters of the said Joseph Cohen on his death intestate, as his sole 
right heirs-at-law, in virtue of Articles X and XT of the Treaty of 


ISAAC COHEN ET AL. VS. BENJAMIN COHEN ET AL. 


•21 


Commerce and Navigation, concluded December 18, 1832 by and 
between the United States of America and his Majesty, the Emperor 
of all the Rnssias, or in virtue of the Act of Congress of February 23, 
1905, 33 Stat. 733, c. 733, amending the Act of Congress of March 
2, 1897, 29 Stat. 619, c. 363, so as to extend to aliens the same rights 
and privileges concerning the acquisition, holding, owning, and dis¬ 
position of real estate in the District of Columbia, as by that Act are 
conferred upon them in respect of real estate in the Territorias of the 
United States. On if.ttie said lands, tenements and hereditaments 
did not desc'end to the said^rothers and sisters of the said intestate 
HTy’ tijp^ ir citizensh ip status, then Uia-said„ lands, tenements 

and hereditaments descended’to 11 le said infant nepEews and nieca^ 
of the said intestate, or in any event to the aforesaid nephews 

37 and niece- who were at the time of his death and still are, nat¬ 
ural lx)rn citizens of the United States of America, by reason 

of the matters and things liereinbefore re<*ited. ''Hi^,^mplainant§ 
fur thei:. avAr.that regardless of the present determination of ffie par¬ 
ticular person or persons to whom the said lands, tenements and 
hemlilaments desc^dethtm^thc death of the said Joseph Cohen in- 
hi s‘the same certainly and necessailly 
' on e or m ore of the parties to this amended bill 

of c omplaint to the entire exTHusion of any other person or persons 
whoin^T^ipTner, H4>d--e^f>e^ will therefore pass to any purchaser 

or purchasers under a proper decree of sale in this suit, leaving open 
for ultimate decision, the final distribution of the proceeds of any 
sale or sales which may lie so made herein. 

8. The (‘omplainants further aver that by their certain deed of 
February 13, 1915, they conveyed to their co-complainant Toby 
Cohen, in fee simple absolute, one undivided one-twentieth (l/20th) 
of the undivided estate or interest of the complainant Isaac Cohen, 
in the lands, tenementvS, and hereditaments aforesaid, which deed has 
lieen duly recorded in the land rec^ords of the District of Columbia, 
and is in the words and figures following: 

This deed, made this 13th dav of Februarv, A. D. 1915, bv us 
Isaac Cohen and Celia Cohen, his wife, of the City of New York, and 
State of New York, witnesseth, that in consideration of one dollar, 
lawful money of the United States, in hand paid us before the 

38 signing and sealing of this instrument, the receipt whereof 
is hereby acknowledged, we, the said Isaac Cohen (as one of 

the right heirs-at-law of his brother Joseph Cohen, deceased,) and 
Celia Cohen, his ^^^fe, do grant unto Toby Cohen, of the City of New 
York, and State of New York, one undivided one-twentieth (1/20) 
of the undivided estate or interest of the said Isaac Cohen in those 
certain lands, tenements, and hereditaments, situate at the City of 
Washington, in the District of Columbia, and known and described 
as follows: Lot letter ‘T”, in Redfern and others’ subdivision of lots 
in square numbered thirty-six (36), as per plat recorded in the office 
of the Surv’evor for the District of Columhia, in Liber ‘‘C. H. 
at folio 273, improved by the two-story brick and frame building No. 
1202 23rd Street, N. AV.; lx)t numbered twenty-nine (29), in the 
AVashington Brick Machine Company’s subdivision of square num- 
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berecl ten hundred and three (lOOd), as per i)lat reeorded in the 
office of the Surveyor for the District of Columbia, in Liber 13, at 
folio 107, improved by the two-story hriek dwelling. No. 1226 H 
Street, X. K.; and the* north one-half (N. V 2 ) of lots lettered “D” 
and “X", in W. R. Todd’s subdivision of lots in square numbered six 
hundred and thirty-eight (638), cOs per plat recorded in the office of 
the surveyor for the District of Columhia, in Liber “R”, at folio 70, 
improve<l by the two-story frame building. No. 460 First Street, 
S. W.. and the two-storv brick building No. 463 Delaware Avenue, 
S. W. 


:>0 Witness our hands and seals. 

IKE 

L COHEN, 
my 

CELIA X COHEN, 
mark. 

In the [)resence of 

H. W. GOLDMAN, 


rSEAL.l 
I SEAL. 1 


City of New York, 

of \ew York, Stair of Neiv York, ss: 

I, Henry W. Goldman, a Notary Public, in and for the city, 
county, and state aforesaid, do hereby certify that Isaac Cohen and 
Celia Cohen, his wife, parties to a cei-tain deed bearing date on the 
13th day of February, A. D. 1015, and hereto annexed, personally 
a]>])earcd before me in said city, county, and state, the said Isaac 
Cohen and Celia Cohen, his wife, l)eing personally well known to me 
as the ])eivons who executed the .^aid deed, and acknowledged the 
same to be their act and deed. 

Given under mv hand and notarial seal this 13th day of February, 
A. D. 1915. 

fsEAL.l HENRY W. GOLDMAN, 

Notary PuhJu. 

New York County No. 1209; 

Netv York Register No. 6096. 

9. The aforesiud land, tenements, and hereditaments can not be 
divided in kind without loss or injury to the parties interested, and 
they are therefore entitled to have this court decree a sale therof 
and a division of the money arising from such sale, among the 
40 ])arties interested, according to their respective rights. 

10. Heretofore Myer Cohen and Julius T. Peyser have been 
appointed as Receivei*s of the aforesaid lands, tenements and heredit¬ 
aments, and of the rents, revenues, issues, and profits thereof and 
have duly qualified and acted as such, and are still so qualified and 
acting, and they have also been authorized to sell the said lands, ten¬ 
ements. and hereditaments under the supervision and control of this 
court. The c*omplainants aver that the said Receivership should be 
continued in full force and effect, pending this suit, for the proper 
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protection of the rights and interests of the heirs-at-law and next-of- 
kin of the said Joseph Cohen, deceased. 

The premises considered, the complainants respectfully state as 
follows: , 

1. That process may issue to each of the new parties defendant in 
this amended ])ill of complaint, requiring them and each of them 
to appear and answer the exigencies of this bill. 

2. That the defendants to this amended bill of complaint, who 
were also defendants to the original hill of complaint in this cause, 
may be required to answer the exigencies of this amended bill of 
complaint. 

3. That the prestmt Receiver? •hip of the aforesaid lands, tenements, 
and hereditaments and of the rents, revenues, issues, and profits 
thereof, may be continued pending this suit. 

4. That a decree Ixi piissed directing the sale of the aforesaid lands, 
tenements, and hereditament^, and a division of the money arising 

from such sale among the parties interested according to their 
41 respective rights. 

5. That all accounts proper or necessary in the premises 
mav he taken and stated. 

b. That a suitahle and conq)etent pei*son may he appointed as the 
guardian ad litem for each of the infant defendants to appear for 
and defend this suit in their behalf. 

7. That a solicitor or attorney may be assigned to represent the 
infant defendants, if in the judgment of this court the interests of 
such infants shall require it. 

(S. That a suitable and comj)etent person may be appointed as the 
guardian ad litem for the infant complainant to appear for and prose¬ 
cute this suit in his behalf. 

9. That a solicitor or attorney may be assigned to represent the 
infant complainant if in the judgment of the court the interests of 
such infant shall require it. 

10. That the complainants may have such other and further relief 
as the nature of this suit may require and to the court may seem 
just and proper. 

And as in duty bound tlie complainants will ever pray, etc. 

The defendants to this amended bill of complaint are the persons 
named as such in the caption hereof. 

IKE COHEN, 
her 

CELIA x COHEN, 

TYlQ|*t 

TOBY COHEN, 

By CHARLES F. ROBERTS, 

Her Prochein Ami. 

SIMON WOLF, 

By M. C.; 

MYER COHEN, 

Attorneys for Complainants. 
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4*2 County of New York, 

i'ity of New York, State of New York, ss: 

Isiiav Cohen and Celia Cohen, being first duly sworn, depose and 
say that they are two of the eoinplaiiuuits named in the foregoing 
hill of coinpiaint hy them sul)seril>ed; they have read the same, and 
know the contents thereof; the mattei-s and things therein set forth 
on personal knowledge are true, and those therein stated on informa¬ 
tion and l)elief thev l>elieve to l>e true. 

IKE COHEN, 
her 

CELIA X COHEN, 
mark. 

Sul)scrihed and sworn before me in the City of New York, County 
of llronx. State of New York, this *20 day of February, A. O., 1915. 

Tseal.I morris ElMER, 

Notary Publk. 

Bronx Co. #8. 

My Commission expires March 80th 1915. 

Stipulation. 

Filed March 11, 1915. 

It is this tenth day of March, 1915, hereby stipulated and agreed 
by and between the comphiinants, and the defendants Annie Siegle 
and Herman Siegle, by their counsel, that the answer and 
48 cross-bill of the said defendants heretofore filed in this cause, 
shall stand and be taken as and for their answer and cross¬ 
bill to the amended and supplemental bill of complaint herein filed. 

WOLF & COHEN, 
Attorneys for Complainants. 

C. W. DARK, 

J. 1. PEYSER, 

Attorneys for Defendomts 
Annie Siegle and Herman Si-egle. 


Petition for Ratification of Compromise Agreement, See. 

Filed April 12, 1916. 

♦ ♦♦♦♦♦♦ 

The petition of Isaac Cohen and Celia Cohen, his wife, respect¬ 
fully shows: 

1. That since the institution of this suit and on to-wdt, the 22nd 
day of July, 1915, the defendant Nathan Cohen was duly admitted 
to become "a citizen of the United States by order of the Supreme 
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Court of Bronx County, New York, and that they are informed and 
helieve tliat the defendant Berel Alpert has made application for 
his final papers and admission to become a citizen of the United States 
in pursuance of his declaration of intention made July 21, 1910, arid 
that he will l)e admitted to such citizenship in about thirty days. 

2. That after the filing of the original hill herein, the defendant 
Annie Siegel filed her cross-bill herein, claiming to be entitled to the 
whole of the real estate left by the decedent Joseph Cohen, to which 

these petitioners duly filed their answer, and thereafter the 
44 petitioners and the defendants Nathan Cohen, Jennie and 
Berel Alpert and Annie and Herman Siegel entered into a 
certfiin written agreement for the settlement of all the controversies 
between the parties, including the controversies arising upon the bill 
and cross-hill herein, a copy of which agreement is filed herewith 
marked “Exhibit A.”, and prayed to he read as part hereof. 

3. Petitioners are advised and helieve that by reason of the status 
of the defendant Berel Alpert, and of the plaintiff Isaac Cohen, as 
citizens of the United States, the infant defendants Max Alpert, 
Ellarose'Alpert, Isaac Alpert, Louis Alpert and Rosie Cohen are not 
entitled to any distributive share of the proceeds of the real estate in 

this cause describeci, and tihftti tjjfcalienase. of the dffe.. Jaf 

■icndants Tol)c T.astkowsky^ nn/l Cohen, 

they are.iiQljen[itle dJo any distributive share in the proc^kof said f ^ 

4. Petitioners further show that they are advised and believe that 
it is to the interest of the infant plaintiff Toby Cohen to have the said 
(*om|)romise agreement ratified and confirmed by the Court. 

They therefore pray: 

1. That the said agreement be ratified and confirmed by this Court, 
and that the proceeds of sale of real estate be distributed in accord¬ 
ance therewith. 

2. That the said infant defendants Max Alpert, Ellarose Alpert, 

Isaac Alpert, Louis Alpert and Rosie Cohen he adjudged and decreed 
to have no interest in said proceeds of real estate, and that the alien 

defendants Tohe Lastkowsky, Moses Lastkowsky and Benja- 
45 min Cohen l>e adjudged and decreed not to be entitled to any 
part of said proceeds of sale of said real estate. 

8. That a nile to show cause may issue to the said infant plaintiff 
and to all of the defendants, requiring them to show cause on a day 
to be fixed by the Court, why the pmyers of this petition should not 
be granted. 

I. COHEN, 
her 

CELIA X COHEN, 
mark. 

In presence of: 

NATHAN COHEN. 

JOSEPH KRINSKY. 


4—3034a 


WOLF & COHEN, 
Attorneys for Petitioners. 
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County of, Cita’ of. 

State of New York, ss: 

Isacac Cohen and Celia Cohen, his wife, l^eing first duly sworn, de¬ 
pose and say that they are of the (‘Oini)lainants herein; that they have 
read the fore^ioing petition, and know the eontents thereof; that the 
matters and things therein set forth on pei*sonal knowledge are true, 
and those therein stated on information and belief, they believe to 
l)e true. 

I. COHEN, 
her 

CELIA X COHEN, 
mark. 

In presence of: 

NATHAN COHEN, 

JOSEPH KRINSKY. 

Subscribed and sworn before me in the County of New York, City 
of New York, State of New York, this 11th day of April, A. D., 
1916. 

[seal.] WM. WEISS, 

^ Notary Public. 

My Commission expires Mar. 30, 1917. 


i * } 


Exhibit “A.” 


Filed April 12, 1916. 

Memorandum of agreement made and concluded this thirtieth day 
of January, A. D. 1914, by and between Isaac Cohen and Celia 
Cohen, his wife; Jennie Alpert, and Berel Alpert, her husband, and 
Nathan Cohen, unmarried, of the City of New York, State of New 
York, parties of the first part, and Annie Siegle, and Herman Siegle, 
her husband, of the City of Pittsburgh, State of Pennsylvania, now 
temporarily sojourning in the said City of New York, State of New 
York, parties of the second part. 

M’hereas. one Joseph Cohen, a citizen of the United States, and a 
resident of the City of New York, State of New York, de])arted this 
life intestate April 6, A. D. 1912, in the said City of New York, State 
of New York, without issue, leaving surviving him as his sole heirs-at- 
law and next-of-kin the said Isaac Cohen, Jennie Alpert. and Nathan 
Cohen, also Tobe Lastkowsky and Benjamin Cohen, the two last 
named being subject^ of and residents in the Empire of Russia. 

And whereas, the said Annie Siegle claims to be the widow of the 
said Joseph Cohen, and also claims a resulting trust in certain parts 
of his ertate, which claims are denied by the said heirs-at-law and 
next-of-kin. 

And whereas, certain litigation between the aforesaid psirties is now 
pending in the Supreme Court of the District of Columbia, known as 
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Equity Cause No. 31,704, involving the real estate left by the 
47 said Joseph Cohen in the said District, in which suit Myer 
Cohen and Julius T. Peyser have been appointed, and have 
qualified, as receivers of the said real estate and the rents thereof. 

And whereas. Wolf ^ Cohen, attorneys of the City of Washington, 
District of Colunihia, hold the sum of four hundred and fifty 
($450.00) dollaiv l)elonging to the estate of the said Joseph Cohen. 

Whereas, the said Isaac Cohen holds a certain diamond ring, 
which he claims as his own property, but which the said Annie Siegle 
claims as her property, the agreed value of which is ($275.00) two 
hundred and seventy-five dollars. 

And whereas, certain litigation is now pending in certain courts 
of the City of New York, State of New York, between the said Annie 
Siegle, plaintiff and Isaac Cohen as defendant, concerning a certain 
sum of money, which the said Annie Siegle claims to he her own 
estate, entrusted to the defendant, and which the defendant claims 
was ex]>ended hv him for the care of the said Joseph Cohen, under 
her dire(4ion, during his last illness and to the use of said plaintiff. 

And whereas, the estate of the said Joseph Cohen in the said City 
of New York. State of New York, has been committed to a public 
administrator. 

.And whereas, the partio-^ hereto desire to compose and adjust their 
differences, including all of the litigation aforesaid, in order to effect 
an amicable compromise thereof. 

Now, therefore, this agreement witnesseth. That for and in 
4(S (‘onsideration of the moneys and mutual promises herein set 
forth, and other the premises, the said parties hereto do 
hereby a.gree to and with each other as follows: 

1. That the real estate now in the name of said Joseph Cohen sit¬ 
uate in the City of AVashington, District of Columbia, shall he sold 
as speed!Iv as possible and the proceeds thereof divided as hereinafter 
stated. The said ]U’oceeds together with such moneys as may now be 
in the hands of Wolf & Cohen, and held bv them for the credit of 

t. 

the estate of .Tose])h Cohen, together with such moneys as may he in 
the hands of ATver Cohen and Julius T. Pevser as "Receivers of the 
said re«Tl estate shall he divided as follows: After deducting there¬ 
from all pro])er costs, charges and expenses, three-eighths of said 
money shall he paid to the said Annie Siegle, or her attorney, Julius 
T. Peyser, nnrl fVm five-eigh ths thereof shall be paid 

iiq wt llv^tq th p sn id heirs -at-law and ,aeNt-.Qf-Ivin oOEe^aid^"Jo^H 
Cohen, or thei r attorneys. i 

That the said Isaac Cohen shall retain as his own property, the 
aforesaid diamond ring. 

3. That the said Isaac Cohen shall pay to the said Annie Siegle 
or her attorney, Louis B. AA^illiams, upon the signing of this agree¬ 
ment, the sum of one hundred ($100.00) dollars, w’hich sum shall 
be received by the said Annie Siegle in payment of all claims and 
demands of whatever nature, which the said Annie Siegle now has 
or ever had against the said Isaac Cohen and upon the payment of 
the said sum, the suit now pending in the Supreme Court, New York 
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County, between Annie Siegle as })laintiff and Ike Cohen as defend¬ 
ant, shall be entered, settled and discontinued. 

4. That the aforesaid suit })ending in the Supreme Court- 
40 of the District of Columbia, shall be promptly prosecuted to 

final decree, bv wav of bavins: the said court authorize the 
• < 

said Receivers to convert the said realty into money, by sale thereof, 
and having said court ratify fliis agreemenf, and having the same 
carried out under its su])ervision and control in so far as the pro¬ 
visions hereof shall affect the estate of the said Joseph Cohen in the 
said District of Columbia. 

5. That the said sum of four hundred and fifty ($450.00) dollars, 
in the hands of the said Wolf & Cohen, shall he considered as part of 
the estate of the said Joseph Cohen, and shall be distributed accord¬ 
ingly, under the terms of this agreement. 

G. That there is no |>ersonal estate whatever of the said Joseph 
Cohen, other than that which has been hereinl>efore mentioned. 

7. That the administration of the estate of the said Jose])h Cohen 

committed to a public administrator, as aforesaid, shall be closed for 

want of anv estate affected therebv. 

• « 

8. That there are no outf^tanding or unpaid debts or claims what¬ 
ever against the estate of the said Joseph Cohen. 

9. That this agreement shall hind not only the parties hereto, but 
also their respective executors, administrators and assigns. 

In testimony whereof, the said parties, and each of them, have 
hereunto .^et their respective hands and seals, in the City of New 
York, State of New York, the dav and vear first hereinbefore written. 


(1) IKE COHEN. [seal.] 

50 (2) NATHAN COHEN. [seal.] 

(her mark.) 

(3) XXX CELIA COHEN. [sel^l.] 

(4) B. ALPERT. [seal.] 

(5) JENNIE ALPERT. [seal.] 

(6) HERMAN SEIGLE. [seal.] 

(7) ANNIE STEGI.E. [seal.] 


Signed, sealed and delivered in the presence of: 

J. KRINSKY, 

As to Ike Cohen, Nathan 
Cohen and B. Alpert. 

In the presence of 

NATHAN COHEN, 

As to Celia Cohen and Jennie Alpert. 

In the presence of 

SIMON S. HAMBURGER, 

As to Hermon Siegle and Annie Siegle. 

State of New York, 

City of Neiv York, County of New York, ss: 

On this sixth day of Fehruary, A. D., 1914, before me personally 
appeared Isaac Cohen, Celia Cohen, Jennie Alpert, Berel Alpert and 
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Nathan Cohen, to me known and known to me to be the individuals 
described in and who executed the foregoing instrument and they 
thereupon diilv acknowledged to me that thev executed the same. 

MARCUS ROSENTHAL, 
of Deeds, #89, New York City. 

Si'ATE OF New York, 

City of New York, County of N&iv York, ss: 

On this fourth day of February, A. I). 1914 before me personally 
appeared Annie Siegle and flernian Siegle, to me known and known 
to me to be tlie individuals described in and who executed the fore¬ 
going instrument and they thereupon duly acknowledged to me that 
thev executed the same. 

SIMON S. HAMBURGER, 

Notary Public 1527, New York County. 

51 Opinion. 

Filed July 25, 1916. 

.Joseph Cohen, a citizen of the United States and a resident of New 
York City, died April 6, 1912, intestate, unmarried and childless. 
His heirs at law are three brothei*s and two sisters. He left several 
parcels of real astate in the District of Columbia. 

This is a partition ])roceeding respecling said real estate and in 
the supplemental and amended bill filed March 10, 1915 it appears 
that a brother and a sister of the decedent are adult aliens, subjects 
of the Emperor of Russia and residents of the town of Sokolka,^ 
Russia. 

By petition filed herein April 12, 1916, the Court is asked to ad¬ 
judge and dec*ree that said alien brother and sister are not to be en¬ 
titled to any part of the proceeds of sale of said real estate and to 
ratify and confirm a compromise agreement entered into between the 
other parties, one of whom claims adversely to all the heirs, which 
agreement excludes said alien defendants from participation. The 
contention is that by reason of alienage said alien defendants are not 
entitled to share in the division of the pro(*eeds of the sale of said real 
estate, that no interest could pass to them by inheritance. 

Section 896 D. C. Code prohibiting aliens from acquiring and 
owning real estate in the District of Columbia, makes two express ex¬ 
ceptions : 

(a) ‘‘excef)t such as may be acquired by inheritance’^; 

(h) and except when the right is ‘‘secured by existing treaties 
to the citizens or subjecbi of foreign countries.” 

52 The later Act of Febmary 28, 1905 *(83 Stat. 733), ex- 
prassly extends “to aliens the same rights and privileges con¬ 
cerning the acquisition, holding, owning, and disposition of real 
estate in the District of Columbia” as are conferred upon them in 
respect of real estate in the Territories of the United States by Act of 
March 2, 1897 (29 Stat. 618), which act provides that the prohibi- 
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tion aj^aiiist aliens acquirinj* or owning real estate shall not apply to 
ea^^es in which the right to hold or dispose of lands “is secured by 
existing treaties to citizens or subjects of foreign countries * * 

(Sec. 1) ; that the act shall not “prevent aliens from acquiring lands 
/or any intcre.'t therein by inheritance * * **’ (Sei*. 3) ; that any 

/ alien who holds lands in contravention of the provisions of the act 
“may nevertheless convey hi'^ title thereto at any time before the in¬ 
stitution of escheat proceedings as hereinafter provided * 

(Sec. 4) 

The rights of said alien defendants are additionally safeguarded 
by Art. X of the Treaty with Kussia of 1(S32 («S Stat. doit), ])ro- 
viding: 

“.\nd where on the death of any [)erson holding real estate, within 
the territories of one of the High Contracting Parties, such real 
estate would, by tb^laws ofjhe land, descend on a citizen or subject 
of thiFother puTv, by rea^h <5f alienage may be incapable of 
—+TrTt7Tmg- it, be sliall be allowed the time fixed by the laws of the coun¬ 
try, and in cs\se the laws of the country actually in force, may not 
have fixed anv such time, he shall then be allowed a reasonable time 
to sell such real estate and to withdraw and export the pro(*eeds with¬ 
out molestation” 

It clearly apj>eai*s, therefore, that there is no prohibition in the 
law of the District of Columbia against tbe alien defendants in this 
case taking by inheritance, and it woidd not l)e proper to 
">3 enter a decree on a compromise agreement to which they are 
not parties debarring them of their interest, by inheritance, in 
the real estate left by the decedent. 

Por these reasons the ])rayers of the petition must he denied. 

In reaching this conclusion the Court has not overlooked the fact 
that one of the defendants to the original hill has filed a cross-bill 
claiming advei*sely to all the heirs, and that she has sensed the alien 
defendants by ]uii)lication and obtained an order that the allegations 
of the cross-bill be taken as confessed against those defendants. As¬ 
suming but not deciding that the allegations in the cross-bill are 
sufiicient to warrant the granting of a decree in favor of the cross¬ 
plaintiff, relief is not here sought on the basis of a default; but, as 
above stated, the Court is asked in substance to decide “that bv reason 

t 

of the alienage of the defendants” (naming them) “they are not 
entitled to any distributive share in proceeds of said sale” of de¬ 
cedent’s real estate. 

Serve copy of proposed decree with two days’ notice of settlement. 

Bv the Court : 

WALTER T. McCOY, Justice. 


Stipulation as to Wife. 

Filed August 4, 1916. 

♦ 4c 4c 

Tt is hereby stipulated and agreed, by and between Isaac 
54 Cohen and Celia Cohen, plaintiffs in the above-entitled cause, 
and Jennie Alpert, Berel Alpert, Nathan Cohen, Annie Siegle 
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and Herman Sie^^le, defendants in said cause, by their respective 
attorneys of record, that the said defendant Annie Siegle is the widow 
of Jose})h Cohen, who, on the bth day of April, 1912, departed this 
life, intestate, seized of the real estiite involved in said cause; and 
that the said Annie Siegle is at the present time between the ages of 
fortv and fortv-five years. 

In witne*^ whereof, the respective attorneys for the said parties 
liave hereunto set their hands and affixed their seals at Washington, 
in the District of Columbia, the 4th day of August, 1916. 

ISAAC COHEN and 
CELIA a)HEN, [SEAL.1 

By WOLF & COHEN, 

Attorneys. 

JENNIE ALBERT, 

BEREL ALBERT, & 
xNATHAN COHEN, [seal.] 

By W. G. JOHNSON, 

I'heir Attorney. 
HERMAN SIEGLE, 

ANNIE SIEGLE, [seal.] 

By DARR & BEYSER, Atfys. 


Order Denying Prayers of Petition. 

Filed August 11. 1916. 

Upon consideration of the petition of Isaac Cohen and Celia Cohen, 
his wife, filed herein on the 12th day of April 1916, and it 
55 appearing to the Court that the defendants Benjamin Cohen 
and Tol>e Lastkowsky, ai brother and sister, respectively, of 
Joseph Cohen, late a citizen of the United States, who departed this 
life, intestate, on to wit the sixth day of April, 1912, are not pre¬ 
cluded by reason of the fact that they were, at the date of said death, 
and are now, subjects of the Emperor of Russia, residing in the 
Empire of Russia, from inheriting real estate situate in the District 
of Columbia from the sjud Cohen, but are entitled to share therein, 
as though they were citizens of the United States, it is, by the Court 
this 9th day of August, 1916, 

Ordered, That the first and second prayers of the said petition, in 
so far as they seek to affect the rights of said alien defendants, be and 
the same are hereby denied. 

WALTER I. McCOY, Justice. 

From the foregoing Order the plaintiffs Isaac Cohen and Celia 
Cohen, and the defendants Jennie Alpert, Berel Alpert, Nathan 
Cohen. Annie Siegle, and Herman Siegle, by their respective counsel, 
in open court, note an appeal to the Court of Appeals, which is hereby 
allowed, and the penalty of their bond for costs on appeal is hereby 
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fixed in the sum of One hundred Dollars or in lieu thereof a deposit 
of fifty dollars in cash. 

WALTEK I. McCOY, Jn^sfirr. 

;")(> Mew^)ran da . 

Aujiust 29, 191().—Appeal Bond approved and filed. 

October 13, 191 (>.—Time to file transcript of record extended to, 
and including;. Noveml)er Ifi, 1916. 


As,ngnmmf of Errors. 
Piled October 20, 1910. 


Now come the defendants, Annie Siei^le and her husband Herman 
Siej^le, and say that the Court erred as follows: 

1. In holding that Benjamin Cohen and Tobe Lastkowsky, sub¬ 
jects of the Cz<ir of Kussia, residing in the Empire of Russia, were 
entitled to inherit real estate situated in the District of Columbia. 

2. In holding that the said Benjamin Cohen and Toge Lastkow¬ 
sky, l)eing aliens of the United States, were entitled to inherit real 
estate situated in the District of Columbia. 

3. .\nd for other errors-that are apparent on the face of the record. 

CHARLES W. DARR, 

JULIUS I. PEYSER, 

ROGER J. WHTTEFORD, 
SEFTON DARR, 

Atforneys for Appidlants. 


,57 Dcsif/nation o/. Record. 

Filed Octol)er 25, 1916. 

♦ ♦♦♦♦♦♦ 

The Clerk of the Court will include in the transcript of record on 
appeal in the above-entitled cause the following papers and memo¬ 
randa : 

1. Original bill of complaint for sale of certain parcels of real 
estate filed March 21, 1913. 

2. Answers of defendants Jennie Alpert, Berel Alpert and Nathan 
Cohen filed June 9, 1913. 

3. De(*ree pro confesso filed August 8, 1913. 

4. Separate answer of Annie Siegel filed August 21, 1913. 

5. Cross bill filed August 25, 1913. 

6. Answer to cross bill filed August 30, 1913. 

7. Answer of cross defendants Nathan Cohen, Jennie Alpert, and 
Berel Alpert filed September 29, 1913. 

8. Decree pro confesso on cross bill as against Tobe lyastkowsky, 
Moses Lastkowsky and Benjamin Cohen filed December 6, 1913. 
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9. Supplemental and amended bill of complaint for partition by 
sale filed March 10, 1915. 

10. Stipulation as to answer and cross bill standing as same to 
amended and supplemental bill of complaint filed March 11, 1915. 

11. Petition for ratification of com|)i*omise agreement and rule to 
show cause filed April 12, 1916. 

12. Memorandum of Agreement between Isaac Cohen. Celia 
Cohen, Jennie Alpert, Berel Alpert and Nathan Cohen and 

58 Annie Siegel and Herman Siegel, Exhibit “A” filed April 12, 
1916. 

13. Opinion filed July 25. 1916. 

14. Stipulation as to wife filed August 4, 1916. 

15. Order denying prayers of petition filed August 11, 1916. 

16. Memorandum. Bond approved, filed August 17, 1916. 

17. Assignment of Errors filed October 20, 1916. 

18. This designation. 

DARK, PEYSER, WHITEFORD & DARR, 

A fforneys for A mde Siegel mid Herman Siegel. 


59 Supreme Court of the District of Columbia. 

IGNITED States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
58, both inclusive, to be a tnie and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 31704 in Equity, wherein Isaac 
Cohen, et al. are Plaintiffs and Jennie Alpert, et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of November, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
3034. Isaac Cohen et al., appellants, vs. Benjamin Cohen et al. 
Court of Appeals. District of Columhia. Filed Nov. 13, 1916. Henry 
W. Hodges, clerk. 
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IN THE 


of J[p}jeal8, Jiatrict of |^kmliia. 

OOTOBEB TERM, 1916. 


No. 3034 . 


ISAAC COHEN ET AL. 

V8. 

BENJAMIN COHEN ET AL. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OP 

COLUMBIA. 


BRIEF FOB APPELLANTS. 


1 . 

Preliminary. 

The only question presented for decision in this court is 
whether, in the particular circumstances of this case, the ap¬ 
pellees, Benjamin Cohen and Tobe Lastkowsky, who are, and 
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ever since their births continuously have been, subjects of 
the Emperor of all the Russias, and residents of the Russian 
Empire, could take by inheritance certain lands located in 
the District of Columbia, of which real estate their brother, 
Joseph Cohen, was lawfully seized and possessed in his own 
right in fee-simple al)solute at the time of his death April 
6, 1912. 

That the order appealed (Record, 31) is final and ap¬ 
pealable is settled by the decision of this court in Schwartz 
v8. Costello, 11 App. D. C., 553. 

II. 

* Statement of Case. 

Joseph Cohen, a naturalized citizen of the United States 
of America, and at the time of his death a resident of and 
domiciled in the city of New York, in the State of New 
York, and who had formerly been a resident of and domi¬ 
ciled at the city of Washington, in the District of Columbia, 
died intestate A])ril 6, 191*2, in the city of New York, leaving 
surviving him three brotliers and two sisters, who are the 
appellants Isaac Cohen, Jennie Alpert, and Nathan Cohen, 
and the appellees, Benjamin Cohen and Tobe T.astkowsky. 
and Annie Seigle, widow (Record, 30-31), who are the sole 
heirs-at-law and next of kin of thoir bpw f hop Joseph Cohen, 
deceased, unless by reason of their citizenship status the ap¬ 
pellees Benjamin Cohen and Tobe Lastkowsky cannot inherit 
or take bv descent the real estate left bv the decedent. The 
decedent also left surviving him centain infant nephews and 
nieces. 

April 6, 1912, the date of the death of Joseph Cohen, he 
was lawfully seised and possessed in his own right, in fee- 
simple absolute, of certain lands, tenements, and heredita¬ 
ments situate at the city of Washington, in the District of 
Columbia, fully described in the pleadings (Record, 20). 
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The amended and supplemental bill of complaint 
alleges (Record, 20-21) that the real estate descended to the 
three brothers and two sisters of Joseph Cohen, on his death 
inteshite, as his sole right heirs-of-law, in virtue of articles X 
and XI of the Treaty of Commerce and Navigation, con¬ 
cluded December 18, 1832, by and between the United States 
of America and His Majesty, the Emperor of all the Russias, 
or in virtue of the act of Congress of February 23, 1905, 33 
St. L., 733, amending the act of Congress of March 2, 1897, 
29 St. L., 019, so as to extend to aliens the same rights and 
|)rivileges concerning the acquisition, holding, owning, and 
disposition of real estate in the District of Columbia as by that 
act were conferred upon them in respect of real estate in tne 
Territories of the United States. 

January 30, 1914, a compromise agreement (Record, 26- 
20) was entered into by certain parties to the pending suit, 
exclusive of the appellees, and April 12, 1916, the appellants 
Isaac Cohen and Celia Cohen, his wife, filed their petition 
(Record, 24-26) for the ratification of the compromise 
agreement, in which petition they alleged (Record, 25) that 
by reason of the alienage of the appellees Benjamin Cohen 
and Tobe Uastkowsky they are not entitled to any distribu¬ 
tive share in the proceeds of the sales of the real estate which 
bad been made by receivers in this suit. 

July 25, 1916, the court below filed a brief opinion 
(Record, 29-30) denying the prayers of the petition of April 
12, 1916, upon the ground that there was no prohibition in 
the law of the District of Columbia against the alien ap¬ 
pellees in this case taking by inheritance; and August 9, 
1916, the court below [)assed the order appealed (Record, 
31) declaring that the appellees Benjamin Cohen and Tobe 
Lastkowsky. a brother and sister, respectively, of Joseph 
Cohen, late a citizen of the United States, who departed this 
life intestate April 6, 1912, were not precluded from in¬ 
heriting from Joseph Cohen his real estate situate in the Dis¬ 
trict of Columbia, by reason of the fact that they were at 





the date of his death, and the date of the order appealed, 
subjects of the Emperor of Russia, residing in the Empire 
of Russia, but were entitled to share therein as though they 
were citizens of the United States; and denying the prayers 
of the petition of April 12, 1916, in so far as they sought to 
affect the rights of the alien appellees. 

From the order of August 9, 1916, an appeal was noted in 
open court (Record, 31), which appeal was subsequently 
perfected (Record, 32-33). 

in. 

Specification of Error. 

To the order appealed (Record, 31) the appellants specify 
error as follows: 

The court erred in holding that the appellees Benjamin 
Cohen and Tobe T.astkowsky, who are, and ever since their 
births continuously have been, subjects of the Emperor of 
all the Russias, and residents of the Russian Empire, could 
take by inheritance certain lands located in the District of 
Columbia, of which real estate their brother Joseph Cohen 
was lawfully seized and possessed in his own right in fee- 
simple absolute at the time of his death April 6, 1912. 

IV. 

Brief of Argument. 

Section 1 of the act of Congress March 3, 1887, 24 St. L., 
476, provided as follows: 

That it shall be unlawful for any person or persons 
not citizens of the United States, or who have not 
lawfully declared their intention to become such citi¬ 
zens, or for any corporation not created by or under 
the laws of the United States or of some State or Ter¬ 
ritory of the United States, to hereafter acquire, hold, 
or own real estate so hereafter acquired, or any in- 
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terest therein, in any of the Territories of the United 
States or in the District of Columbia, except such as 
may be acquired by inheritance or in good faith in 
the ordinary course of justice in the collection of 
debts heretofore created: Provided, That the prohibi¬ 
tion of this section shall not apply to cases in which 
the right to hold or dispose of lands in the United 
States is secured by existing treaties to the citizens or 
subjects of foreign countries, which rights, so far as 
they may exist by force of any such treaty shall con¬ 
tinue to exist so long as such treaties are in force, and 
no longer. 

The act of March 3, 1887, was amended by the act of 
March 9, 1888, 25 St. L., 45, by providing that “the same 
shall not apply to or operate in the District of Columbia, so 
far as relates to the ownership of legations, or the ownership 
of residences by representatives of foreign governments, or 
attaches thereof. 

The act of March 3, 1887. was entitled “An act to restrict 
the owmership of real estate in the Territories to American 
citizens.’’ 

The construction placed u[)on the act of 1887 by lawyers 
specially versed in the local law of real property was that it 
did not create any general right in aliens to acquire real 
estate by inheritance in the District of Columbia, but merely 
presented their prior power to acquire lands here as it was 
limited by the Maryland act of 1791, chapter 45, paragraph 
0, which confined such power to the inheritance of such 
lands only as a foreigner might acquire by deed or will. 
This accepted construction of the act was followed by the 
Supreme Court of the District of Columbia in Burke vs. 
Rohinson, 29 Washington Law Reporter, 654-657, Equity 
Xo. 20,234, decided January 21, 1901, in which the late Mr. 
Justice Hagner delivered an extremely lucid and valuable 
opinion. The same question had been examined by the 
same court in 1898 in Broim vs. Lockwood, Equity No. 
19,395, by the same learned justice and by the late Mr. 
Justice Cox, and the same conclusion was there reached. No 
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more learned or accurately versed jurists in the local law of 
real f)ro])erty than the late Mr. Justice Ilaj^ner and Mr. Jus¬ 
tice (’ox have ever existed in the District of Columbia. 

Tn Burke rs. liob'nhion the radical distinction between the 
rights of a native-born and a naturalized citizen of the United 
State^s tracing title through an alien ancestor, is noted. 

Umler the provision of the act of 1887, that the prohibition 
of section 1 should not a])])ly to cases in which the right to 
bold or dispose of lands in the Ihiited States was secured by 
existing treaties to the citizens or subjects of foreign countries, 
wbicb rights, so far as they might exist by force of any such 
treaty, should continue to exist so long as such treaties were 
in force, and no longer, it was held in Geofroy vs. Riggs, 133 
r. S.. *27)8, decided FeVaaiary 3, 1890, on appeal from the 
Supreme Court of the District of Columbia, that a citizen of 
France could take land in the District of CJolumbia by de¬ 
scent from a citizen of the United States in virtue of article 
VTT of the Consular Convention of February 23, 1853, be¬ 
tween the United States and France. In effect, the court 
gave the same construction to the words ‘‘except such as may 
he acquired by inheritance*’ in section I of the act of 1887. 
as was given hy Mr. Justice TIagner and Mr. Justice Cox in 
the cases cited. 

Therefore it is conclusively established that if the act of 
1887 were in force, the appellees in this case could not possi¬ 
bly acquire by inheritance from Joseph Cohen any lands 
situate in the District of Columbia. 

By the act of March 2, 1897, 29 St. U., 618, entitled “An 
act to better define and regulate the rights of aliens to hold 
and own real estate in the Territories,” the act of March 3, 
1887, except in so far as the latter affected real estate in the 
District of 0)lumbia, was entirely superseded. Section 8 of 
the act of March 2, 1897, repealed all laws and parte of laws 
so far as they conflicted with the provisions of that act. Sec¬ 
tion 7 of the act of March 2, 1897, provides that “this act 
shall not in any manner be construed to refer to the District 
of Columbia, * ♦ * and the act of which this act is an 



amendment shall remain in force and unchanged by this act, 
so far as it refers to or affects real estate in the District of Co¬ 
lumbia.” 

By the act of February 23, 1905, 33 St. L., 733, the act of 
March 2, 1897, was “amended so as to extend to aliens the 
same rights and privileges concerning the acquisition, hold¬ 
ing, owning, and disposition of real estate in the District of 
Columbia as by that act are conferred upon them in respect 
of real estate in the Territories of the United States.” Sec¬ 
tion 2 of the act of February 23, 1905, repeals all laws and 
parts of laws so far as they conflict with the provisions of that 
act. 

In virtue of the legislation just mentioned the rights of 
aliens to hold and own real estate in the District of Columbia 
now fall within the purview of the act of March 2, 1897,. 
apart from the provisions of any pertinent treaty. 

Section 1 of the act of March 2, 1897, provides as fol¬ 
lows ; 

That no alien or person who is not a citizen of the 
United States, or who has not declared his intention 
to become a citizen of the United States in the man¬ 
ner provided by law, shall acquire title to or own 
any land in any of the Territories of the United 
States except as hereinafter provided: Provided, That 
the prohibition of this section shall not apply to cases 
in which the right to hold or dispose of lands in the 
United States is secured by existing treaties to citizens 
or subjects of foreign countries, which rights, so far 
as they may exist by force of any such treaty, shall 
continue to exist so long as such treaties are in force, 
and no longer. 

Section 2 of the act of March 2, 1897, excepts certain alien 
residents with respect to certain land, and section 3 provides 
as follows: 

That this act shall not prevent aliens from acquir¬ 
ing lands or any interest therein by inheritance or in 
the ordinary course of justice in the collection of debts. 


nor from acquiring liens on real estate or any interest 
therein, nor from lending money and securing the 
same upon real estate or any interest therein; nor 
from enforcing any such lien, nor from acquiring and 
holding title to such real estate, or any interest therein, 
upon which a lien may have heretofore or may here¬ 
after be fixed, or upon which a loan of money may 
have been heretofore or hereafter may be made and 
secured: Provided, however, That all lands so ac¬ 
quired shall be sold within ten years after title shall 
be perfected in him under said sale or the same shall 
escheat to the United States and be forfeited as here¬ 
inafter provided. 

In view of the established rule that the words “except such 
as may l>e acquired by inheritance,^’ used in section 1 of the 
act of 1887, did not create a general right in aliens to ac- 
([iiire lands l)y inheritance, but simply preserved certain 
existing rights in certain limited cases, the object of that act 
being to restrict, and not to create or enlarge such rights, it 
is trite to say that the language of section 3 of the act of 
March 2, 1897, that “This act shall not prevent aliens from 
acquiring lands or any interests therein by inheritance,” is 
subject to the same construction as the act of 1887. If the 
intendment of the act of 1897 was to create a right of in¬ 
heritance in aliens where none previously existed, the Con¬ 
gress would not have used the word “prevent,” since it is in 
conflict with an intent to create a new right or to enlarge an 
existing one. It is manifest that the act of March 2, 1897, 
created no right whatever in the appellees to inherit the land 
in question, in the circumstances of this case. 

The pertinent provisions of the act of March 3, 1887, were 
carried forward by the act of March 3, 1901, establishing a 
Code of Law for the District of Columbia, section 396 of 
which is as follows: 

It shall be unlawful for any person not a citizen 
of the United States or who has not lawfully declared 
his intention to become such citizen, or for any cor¬ 
poration not created by or under the laws of * the 


United States or of some State or Territory of the 
United States, to hereafter acquire and own real 
estate, or any interest therein, in the District of Co¬ 
lumbia, except such as may be acquired by inherit¬ 
ance: Provided, That tlie prohibition of this section 
shall not apply to cases in which the right to hold and 
dispose of lands in the United States is secured by 
existing treaties to the citizens or subjects of foreign 
countries, which rights, so far as they exist by force 
of any such treaties, shall continue to exist so long as 
such treaties are in force, and no longer, and shall 
not apply to the ownership of foreign legations or 
the ownership of residences by representatives of for¬ 
eign governments or attaches thereof. 

Of course, the section just quoted is subject to the same 
construction that was given to the act of March 3, 1887. 

In view of the provisions of the act of February 23, 1905, 
by which the act of March 2, 1897, was amended so as to ex¬ 
tend to aliens the same rights and privileges concerning the 
acquisition, holding, owning, and disposition of real estate 
in the District of Columbia, as by the latter act were conferred 
upon them in respect of real estate in the Territories of the 
United States; and especially in view of the repealing clause 
of the former act, by which all laws and parts of laws, so 
far as they conflicted with the provisions of that act, were 
repealed, it follows that in so far as section 396 of the local 
Code conflicts with the provisions of the act of March 2, 
1897, it is repealed by the act of February 23, 1905; and if 
the act of March 3, 1887, was not repealed by the act of 
March 3, 1901, it was repealed by the act of February 23, 
1905, in so far as it was in conflict with the provisions of the 
act of March 2, 1897, and the repealing act. 

The purpose of the act of March 2, 1897, was to '‘better 
define and regulate the rights of aliens to hold and own real 
estate in the Territories,'' as declared by its title, and not to 
create a general power of inheritance in aliens, or even to 
enlarge their existing powers. The act of March 3, 1887, ex¬ 
pressly applied both to the Terntories of the United Stat^'as 
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such and the District of Columbia. What rights aliens had 
with respect to real estate in the Territories at the time of the 
enactment of the act of March 3, 1887, appears from an ex¬ 
amination of the laws then in force in each of the Terri¬ 
tories. 

Of course, the fixed policy of the United States of America 
from its earliest history has l)een, and still is, to prescribe a 
system of laws which will al>soliitely prohibit and prevent all 
of our real and personal property from passing into the owner¬ 
ship of aliens, otherwise our nation would become one of 
form and not of substance, in so far as its governing power 
is concerned. There never has been and never will be a 
time in the historv of this countrv when aliens can com- 

V t, 

pletely control the ownership of our realty and personalty. 
It is necessary to our national defense to prevent any such 
condition. Without command of the ownership and con¬ 
trol of realty and personalty within its boundaries, a nation 
is powerless both as to its national and international affairs. 
While we do not entirely exclude aliens from the ownership 
or possession of realty or personalty, yet our laws of neces¬ 
sity strictly limit them in such respects. We do not even 
permit an alien to be an executor or administrator in the 
District of Columbia (Code D. C., section 261). In making 
title by descent, it is now no bar to a party claiming as heir 
that any ancestor, whether living or dead, through whom he 
derives his descent from the intestate, is or has been an alien 
(Code D. C., section 960). 

The provisions of section 960 of the Code apply only to 
a citizen and not to an alien party claiming as heir through 
an alien ancestor. See Johnson vs. Olson, 92 Kan., 819. 

Certain restrictions are also imposed upon aliens with ro- 
spect to the exercise of political rights, by the various con¬ 
stitutions and statutes in force in this country, the reason 
for such restrictions being the same as that which gives rise 
to the restrictions concerning the ownership of real and per¬ 
sonal property. If our public offices be held by aliens, and 
all or the majority of our real estate and personal property 
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be owned by them, the United States of America will cease 
to be an independent nation of Americans. 

Nothinp^ remains for consideration except the single ques¬ 
tion whether tlie appellees could inherit in virtue of any 
pertinent treaty in force at the time of the death of Joseph 
Cohen, namely, April 6, 1912, and if so, whether such right 
to take by inheritance has since continued to exist notwith¬ 
standing the abrogation of such treaty. 

The Treaty of Commerce and Na\dgation between the 
United States and Russia {Treaties and Conventions, 1889, 
f>age 983; Treaties Betu'^en the United States and Other 
Poirers, 1910, ])ages 1514-1519; 7 Fed. St. Ann., 777- 
780) was in force April 6, 1912, when Joseph Cohen died, 
but was abrogated and ceased to have any effect January 
1, 1918, on the announcement of the United States to that 
effect, under the provisions of article XTT thereof. Article X 
of the treaty was in full as follows: 

The citizens and subjects of each of the high con¬ 
tracting parties shall have power to dispose of their 
personal goods within the jurisdiction of the other, 
by testament, donation, or otherwise, and their repre¬ 
sentatives, being citizens or subjects of the other 
party, shall succeed to their said personal goods, 
whether by testament or ab intestato, and may take 
possession thereof, either by themselves, or by others 
acting for them, and dispose of the same, at will, pay¬ 
ing to the profit of the respective governments, such 
dues only as the inhabitants of the country wherein 
the said goods are, shall be subject to pay in like 
cases. And in case of the absence of the representa¬ 
tive, such care shall be taken of the said goods, as 
would be taken of the goods of a native of the same 
country, in like case, until the lawful owner may take 
measures for receiving them. And if a question 
should arise among several claimants, as to w^hich of 
them said goods belong, the same shall be decided 
finally by the laws and judges of the land wherein 
the said goods are. And where, on the death of any 
person holding real estate, within the territories of 
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one of the high contracting parties, such real estate 
would by the laws of the land, descend on a citizen 
or a subject of the other party, who by reason of 
alienage niay he incapable of holding it, he shall be 
allowed the time fixed by the laws of the country, and 
in case the laws of the country, actually in force 
not have fixed any such time, he shall then be allowed 
a reasonable time to sell such real estate and to with¬ 
draw and export the proceeds without molestation, and 
without paying to the profit of the respective govern¬ 
ments, anv other dues than those to which the in¬ 
habitants "of the country wherein said real estate is 
situated, shall be subject to pay, in like cases. But 
this article shall not derogate, in any manner, from 
the force of the laws already published, or which may 
hereafter be published by His Majesty the Emperor 
of all the Kussias: to prevent the emigration of his 
subjects. 

Article XT of the treaty is the most-favored-nation clause. 

Article of the Federal Constitution provides that all 
treaties made or which shall be made under the authority 
of the United States shall be the supreme law of the land, 
and the judges in every State shall be bound thereby; any¬ 
thing in the Constitution or laws of any State to the con¬ 
trary notwithstanding; and the Federal Constitution fur¬ 
ther provides that no State shall, without the consent of 
Congress, enter into any agreement or compact with another 
State or with a foreign power. 

Tn so far as the Russian treaty of 1832 affected the ques¬ 
tion involved in this case, as a matter of course it was the 
supreme law of the land, and operated to suspend absolutely 
the application of any statute on the subject, whether such 
statute gave greater or lesser rights to aliens than the treaty. 
Since the treaty was in force when Joseph Cohen died, 
April 6, 1912, it necessarily controlled the question involved 
in this appeal, to the exclusion of any statute or statutes on 
the subject. On the abrogation of the treaty, the appellees 
could not invoke the aid of any statute, since our law (Code 



D. C., section 953) provides that no right in the inherit¬ 
ance shall accrue to or vest in any person other than the 
children of the intestate and their descendants, unless such 
person is in being and capable in law to take as heir at the 
time of the intestate’s death. 

Instead of giving subjects of Kussia a general power to 
take land by descent, the provision of the treaty is directly 
to the contrary, since it withholds the capacity of the alien 
to take by descent, and merely gives him a reasonable time 
to sell the real estate and to withdraw and export the pro¬ 
ceeds thereof. In the case at bar, Joseph Cohen died intes¬ 
tate, April 6, 1912, and despite the notice given the appellees 
of the pendency of this suit, they have never appeared or 
made any claim whatever to the real estate or its proceeds, 
although nearly five years have passed since the death of 
Joseph Cohen—a period of time more than reasonable within 
which to sell the real estate and to withdraw and export the 
proceeds thereof under the provisions of the Russian treaty. 

The language used in the Russian treaty, with respe^*t to 
real estate, is almost identical with that used in the various 
treaties with other nations. In the Matter of Beck, 2 Con- 
noly, 355; 11 N. Y. S., 199, the treaty under consideration 
|)rovided that where real estate descends on a citizen or sub¬ 
ject of the other country, such citizen or subject shall be 
allowed a reasonable time to sell the same and withdraw 
the proceeds. The court held that two years and four months 
is a reasonable time for an alien heir to dispose of inherited 
real property. In Ahrens vs. Ahrens, 144 Iowa, 486, the 
treaty between the United States and Hanover, under con- 
siderfition, was almost literally in the same language as the 
Russian treaty as to real estate, and provided that the alien 
should ^‘be allowed a reasonable time to sell the same and 
to withdraw the proceeds without molestation.” The court 
held that six years is more than a reasonable time within 
which the alien heirs may avail themselves of the condition 
of such treaty. In Scharpf vs. Schmidt, 172 Ill., 255, that 


two and one-half year^ would have l>een held a reasonable 
time, except for the P])eeial wording of the Wiirttemberg 
treaty there involved and the r=i)e(*ial eireumstance? of that 
case, appears quite plainly from the opinion of the court. 

Tf the Russian treatj’ cast any rights upon the appellees 
with respect to the real estate in question, such rights have 
disappeared hy the efflux ol time", and since there can be 
no escheat so long as there are ])ersons capable of inheriting, 
it follows that whatever rights accrued to the appellees have 
passed to and vested in the ap]>ellants. 

In Ahrens vs. Ahrens, 144 Iowa, 486, involving a treaty 
almost identical with the Russian treaty as to real estate, 
the court held that the right of the non-resident alien heirs to 
sell the real estate of their ancestor and withdraw the pro¬ 
ceeds without molestation within a reasonable time, confers 
an ownershi]) less than a fee-sim])le absolute, the resident 
heirs l>eing vested with the remainder of the title; and it 
was further held that such remainder draws the full fee- 
simple title into the resident heirs on failure of the condition 
on which the non-resident alien heirs took their right to sell. 
The court said (])ages 489-490) that the authorities are quite 
uniform in holding that on failure of the condition imposed 
bv the treatv, namelv. that the non-resident alien must sell 
the real estate and withdraw the proceeds within a reasonable 
time, the title of the alien fails by operation of law, and in 
such circumstances the treaty furnishes no further impedi¬ 
ment to the statute, as it ceases to suspend the statute, and 
the full fee-simple title vests in the persons upon whom the 
statute undertook to cast it in the first instance. 

December 18, 1911, President Taft, in a message to the 
Senate, informed that body that December 15, 1911, he 
had instructed the American Ambassador to Russia to com¬ 
municate to the Government of that country notice of the 
intention of the United States to terminate the treaty of 
1882, because it was no longer responsive, in various re¬ 
spects, to the needs of the political and material relations of 


15 


the two countries. The notice was communicated to the 
Russian government by our Ambassador December 17, 1911. 
December 18, 1911, the Senate Committee on Foreign Re¬ 
lations reported a substitute resolution for a resolution which 
had passed the House, and the substitute resolution was 
unanimously adopted by the Senate December 19, 1911, and 
Deceml>er 20, 1911, the House unanimously concurred in 
the joint resolution in the form reported by the Senate 
Committee. The joint resolution, providing for the termina¬ 
tion of the treaty of 1832 l^etween the United States and 
Russia, is in full as follows: 

Whereas, The treaty of commerce and naviga¬ 
tion between the United States and Russia, concluded 
on the eigliteenth day of December, eighteen hun¬ 
dred and thirty-two, ])rovides in Article XH thereof 
that it “shall continue in force until the first day of 
•Tanuary, in the year of our Lord eighteen hundred 
and thirty-nine, and if, one year l)efore that day, one 
of the high contracting parties shall not have an¬ 
nounced to the other, by an official notification, its 
intention to arrest the operation thereof this treaty 
shall remain obligatory one year beyond that day, 
and .<0 on until the expiration of the year which 
shall commence after the date of a similar notifica¬ 
tion;” and 

Whereas, On the seventeenth day of December, 
nineteen hundred and eleven, the President caused 
to be delivered to the Imperial Russian Government, 
by the American xAmbassador at Saint Petersburg, 
an official notification on behalf of the Government 
of the United States, announcing intention to ter¬ 
minate the operation of this treaty upon the expira¬ 
tion of the year commencing on the first of January, 
nineteen hundred and twelve; and 

Whereas, Said treaty is no longer responsive in 
various respects to the political principles and com¬ 
mercial needs of the two countries; and 

Whereas, The construction placed thereon by the 
respective contracting parties differ upon matters of 
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fundamental importance and interest to each: There¬ 
fore be it f s 

Resolved by the Senate and House of Represejita- 

fires of the United States of America in Congress 
assembled, That the notice thus given by the Presi¬ 
dent of the United States to the government of the 
Emjiire of Russia to terminate said treaty in accord¬ 
ance with the terms of the treaty is hereby adopted 

and ratified. 

It will be recalled that under the Russian treaty and the 
r*tatiites. tlic rights of the alien heiiv as to real estate, “so 
far as they may exist by force of such treaty, shall continue 
to exist so long as such treaties are in force, and no longer.” 
As the Russian treaty was terminated without any reserva¬ 
tion of their existing rights, it necessarily follows that such 
rights ceased to exist when the treaty ended, by the express 
words of the law. 

A serious question is presented by the abrogation ol the 
treaty. Even if it be that the effect of the treaty was to 
cast certain rights upon the appellees with respect to the 
real estate involved, yet as such rights were created by and 
existed only in virtue of the treaty, the necessary effect of 
the abrogation of the treaty without reserving such rights 
w^as to destroy them. However given, the right of an alien 
with respect to real estate is never vested in the sense that 
it cannot be taken away by the power which created it. It 
is more in the nature of a privilege than a right in the strict 
sense of the word. A right may be vested or not vested, but 
unless vested, it is not within the constitutional guaranty. 
Since the right, power, or privilege of an alien to inherit 
cannot exist except with our express consent and is never 
inherent or necessary, such ridit is not a vested right in the 
constitutional sense. 

Since the rights, powers, and privileges of the appellees 
in the premises rested exclusively upon the treaty, and since 
the treaty has been abrogated without reservation and before 
they availed themselves of the provisions thereof, it neces- 
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sanly follows, {is we luive alre{idy said, (hat such rights, 
powers, or privileges absolutely ceased and determined when’ 
the treaty ended. See Wcuihimjtoti Home for Incurables vs. 
American Security and Trust Company, 38 App. D. C., 
loc. cit, 432-433, and the able opinion of Mr. Justice Ilamier 
in Dabney cs. Dabney, 30 Washington Law Reporter, 250, 
and also the casas cited in the opinions just mentioned. 
Since there can be no escheiit {is long as there {ire pei*sons 
C{ipable of inheriting, and since there are such persons in 
this case, any rights of the aj)pellees ce.ised as to them and 
(aissed to the a])pell{Uits on the (*essation of the treaty. 

If the {ippellees had performed the condition imposed bv 
the Russian treaty between the time of Joseph Cohen’s 
daith and the time when the treaty was abrogated, a very 
different situation would be presented. The treaty did not 
terminate until about nine months after the intestate’s death. 
The notice of termination w{u^ given to the Russian Govern¬ 
ment by the I nited States December 17, 1911, so tluit at the 
time of Joseph Cohens death, April 6, 1912, the appellees 
laid notice that the tre{ity would terminate Januarv 1, 1913, 
without any reservation whatever {is to any rights which 
had accrued in virtue of its provisions. It may well be that 
if the apiiellees h{ul executed the condition of the treaty by 
selling the leal estate {ind withdniwing and exporting the 
proceeds thereof before the treaty was abrogated, its subse¬ 
quent termination would not in any manner affect their 
rights. Ihe ciise {it bar, however, presents no such state of 
facts, nor any foundation for asserting that any rights given 
the appellees by the treaty continued after it ceased. 


V. 

Conclusion. 

It is respectfully submitted that the order appealed should 
be rever>ed, and that the cause should be remanded to the 
court below with direction to ratify and confirm the 

3j 



com- 


IS 


i)r(>uiu<e ii^reeineul i.l .himuny oO, 1014. and lo f^raut the 
petition of April 12. 101 li. Unit the jn-oceeds of the sale of 
the real estate be di.stribnted in aeeordance with the com¬ 
promise a.meement. and lo the entire exclusion of the ap¬ 
pellees. „ 
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